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SURVEY QUESTIONS & RESPONSES

Survey conducted as part@dbmmerce, Crime, and Conftick Comparative Survey
of Legal Remedies for Private Sector Liability @&nrave Breaches of International
Law And Related lllicit Economic Activities.

l. Disclosure requirements for business entities

1. What sort of material information are businessentities required to provide to
their shareholders and/or public under your jurisdiction’s company law or
securities laws that may be relevant to potentiaitigants? For example, are
such entities required to provide information about

- material civil litigation?

- risk factors that would impact a shareholder’s innestment in
the company?

- any reported violations of law or pending proceedigs arising
from such violations?

- revenues received from, or amounts paid to or on aount of,
a government or its officials or agents?

French law is fairly comprehensive in the area afporate responsibility, with
criminal offences that deal with abuses such asppi©priation of corporate assets,
filing of fraudulent financial statements or spriegdof false information. Following
the publication of the two Viénot reports in JuB9b and July 1999, France now has
extensive company rules that promote both effigieartd transparency.

! The initial responses to this survey of Frencheve provided by Abigail Hansen, Attorney-at-law
and William Bourdon, Attorney-at-lavAssociation SHERRArance. The contents of this survey
response are intended for research purposes odlgarinue to be revised in light of peer revieweTh
contents of this survey response are in no wayd®d as comment on specific cases or judgements,
nor are they intended as legal advice on any oisgwes covered. Due to constraints of space, many
responses in this text provide only a basic intotidn to the issue and the complexities of specific
cases or provisions may not be fully explicatechdes seeking practical legal advice should comsult
lawyer in the relevant jurisdiction. Citations amederences to this survey response should adhé¢he to
following format: “Survey Response, Laws of Frangbifail Hansen and William Bourdon),
‘Commerce, Crime and Conflict: A Survey of Sixtermisdictions’ Fafo AIS, [date accessed] 2006”".
The contents of this survey response are publisiéthfo AIS under a Creative Commons
Attribution-Share Alike 2.5 License.
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It is Company Law, rather than the Articles or Mearala of each company that
define company responsibilities in France. The entrrdefinition of a Board of
directors is to be found in article L 225-35 of theench Commercial Code, and
confirms both the pre-eminent role of the board &ne collegial nature of its
decisions, more particularly that directors ardempively responsible for decisions
that have been materhe Law of 24 July 1966 defines the respectivears within
an enterprise, for example in the most common faimsociété anonymethe
President of the Board of Directors is also theeBtior General of the company and
enjoys very broad powers — this power is howewvaitéd by the ability of share-
holders to deprive him of his functiomsl nutum that is without any justification
whatsoever.

A law of 1994 gives to share-holders the rightdonf an association so as to be
heard, or even to legally pursue the company’s gaameant, however in such cases,
shareholders are unable to claim damages. A mynshareholder may undertake
legal proceedings against a majority sharehold@utih a civil actiorut singuli but
any damages obtained are to the benefit of the aoyp

French shareholders are entitled to receive infoaomafrom their companies.
Corporations with shares held by the public areuireq to file reports with
shareholders, or both, usually on an annual b#sis, contain relevant information
about the corporations and their businesses.

More precisely, the article L225-108 of the Comnar€ode provides that

“The board of directors or management, as the oasebe, must send or
make available to the shareholders the necessayrints to enable them to
make decisions based on a knowledge of the factsaamve at an informed
judgment on the management and progress of the amyngnd its business.

(..

From the date of the delivery of documents spetifie the first sub-
paragraph, any shareholder shall be entitled tongulyritten questions, to
which the board of directors or the managementhascase may be, shall
require to reply in the course of the meeting.”

The article L225-115 is more precise:

“ Any shareholder is entitled, under the conditi@msl subject to the time
limits determined in a Conseil d'Etat decree, szovery of:

1. The inventory, the annual accounts and theofigtirectors or members
of the executive board and the supervisory boand, where applicable, the
consolidated accounts;

2“The board of directors sets the direction for campoperations and oversees the implementation of
strategy (...) it may deal with all issues relevanthte satisfactory running of the company and
deliberates and decides upon all matters relatzetin”



2. The reports of the board of directors or thecakee board and the
supervisory board, as applicable, and the auditang;h shall be presented to
the meeting;

3. Where applicable, the text of, and the objectd seasons for, the
proposed resolutions, as well as information camogr candidates for the
board of directors or the supervisory board, whiehepplies;

4. The total amount, certified as accurate by thalitars, of the
remuneration paid to the highest-paid persons,ntimaber of such persons
being ten or five depending on whether or not tlekforce exceeds two
hundred employees;

5. The total amount, certified as accurate by thditars, of the payments
made pursuant to 1 and 4 of Article 238 bis of @eneral Tax Code, as well
as a list of the registered shares under spongoesid the registered shares
under patronage;”

Moreover, “’Every shareholder shall be entitlecaay time to obtain the
disclosure of the documents referred to in Artlc225-115 relating to the last
three financial years, and the minutes and atterelaheets of meetings held
during the said last three yearsrifgle L225-117) and to ‘obtain the
disclosure of a list of shareholdersAr{icle L225-116).”

2. Is there a right to know statute enabling one tambtain information from
your government?

In France, freedom of information and the accouhtalof public servants is a
constitutional right, pursuant to tieeclaration of the Rights of Man and the Citizen.

This is reflected in the Law of 17 July 187®&hich provides for various measures
intended to improve relations between the Civiv&er and the public, and which in
particular creates a general rule that citizens regyest a copy of any administrative
document, in paper, digitized or other form. T@mmission d’Acces aux Documents
Administratifs(CADA) is an independent administrative authothgt assists in this
process. The Regulations to this law specify thdy dinal versions, not working
documents, may be requested.

There are however a number of exemptions to thesrgéraccess rule. These
include documents created in the context of certegal proceedings, documents
relating to cases before the national ombudsmatgice&locuments containing certain
private information of individuals, documents tlaaé already readily available to the
public, documents containing national defence $eaeforeign policy, the internal
deliberations of the national executive, and doaumdrom fiscal, customs and
criminal enquiries. Certain exempted documents ewenay be made available
under other statutes.

3 Loi n°78-753 du 17 juillet 1978 portant diversessames d'amélioration des relations entre
I'administration et le public et diverses dispasis d'ordre administratif, social et fiscgct No. 78-
753 of 17 July 1978



CADA does not have the power to order administretito surrender documents,
though it may strongly urge them to do so. Any sefthowever may be challenged in
the administrative courts.

. Status of business entities under criminal law in RANCE

3. Does your penal code (or judicial interpretatios thereof) provide that
business entities may be prosecuted criminally foriolations of such code?

Criminal liability of legal persons constitutes ore the most important
innovations introduced into French law by the newinmihal Code. This is
established bwart. 121-2of the Code, which provides that:

“Legal persons, with the exception of the State,aminally liable for the
offences committed on their account by their orgamsrepresentatives,
according to the provisions set out in articles-424nd 121-7 and in the cases
provided for by statute or regulation.

However, local public authorities and their asstares incur criminal
liability only for offences committed in the coureétheir activities that may
be exercised through public service delegation entigns.

The criminal liability of legal persons does notckexie that of natural
persons who are perpetrators or accomplices tedh®e act, subject to the
provisions of the fourth paragraph of article 121-3

It must be emphasized that this principle does moever, apply uniformly to all
legal persons and that it does not apply to athes.

Thus, criminal liability may arise for:

- For-profit private legal persons (civil or commeiotompanies,
economic interest groups)

- Not-for-profit private legal persons (associationlitical
parties or groups, unions, employee representatstgutions)

- Public legal persons, with the sole exception of thtate
(territorial collectivities, public institutions).

We shall limit ourselves to the study of “compahigsfined in the glossary as for-
profit private and public legal persons.

Groups not endowed with legal personality cannotdéelared criminally liable.
The legal personality requirement can be justif@dreasons of efficacy and logic: it
would be difficult to convict an entity that hasither legal identity nor physical
existence.

This is the case for partnerships, undisclosednpeships, and companies in the
process of formation. Concerning undisclosed gastrips, a tort committed by a
representative of one partner in the partnershigages the liability of all the



companies in the venture and not that of the partnenpany stripped of its legal
personality. (Court of Appeal, Criminal Chamber, 14 Decembe®9d,9soc. Spie-
Citra : Criminal Law Bulletin, No. 306 ; Court ofpheal Reports, p. 430 ; Criminal
Law 200, Comm. No. 56, RIDA 1999, No. 351 ; Bually 2000, § 145, obs. J.-F.
Barbieri, solution implic.)

The situation is the same for groups of compamnigsch cannot be convicted as
such. French criminal law does not, in effectpmgtze the concept of the group, by
virtue of the principle of the autonomy of legalgans in relation to one another.

However different companies belonging to the sameum could, in certain
situations, through joint action and complicity, dr@ninally convicted as a result of a
crime committed by one of theifbee V.M. Pariente, Groups of Companies and
Criminal Liability of Legal Persons: 1993 Compangyview, p. 247)

Thus, although a group of companies may not agtinae legal personality, they
may nevertheless commit crimes in the name of wlkedaive interest they are
pursuing.

Likewise, while in law connected companies may h&m@omous, this may be
contradicted by their interdependence in the apéasonomics, finance, banking and
accountancy.

It is for this reason that a group of Cameroonitnfiffs instituted proceedings
under French law in March 2002 against the ROUG@&RBup and its Cameroonian
subsidiary for acts of fraud, forgery and use oféwy, receiving stolen property and
destruction of property belonging to another.

It was considered that the ROUGIER Group’s liapiliarose since the
Cameroonian subsidiary, the SFID, was either aaiurigf necessity, or was in a state
of effective domination by the parent company (SBUGIER), resulting from [the
latter’s] economic power.

Effectively, a subsidiary that has acted underctiver of the holding group cannot
be punished alone on the basis of article 121-2hef new Criminal Code in a
situation where the punishable act was committedhenorder of the group, in its
interests, and with adequate means to do so pr\agdt, in other words where the
subsidiary is reduced to an instrument through ke crime was committed.

Consequently, the Cameroonian victims of the atthe Cameroonian subsidiary
of the ROUGIER Group considered that the guiltyivatgt had been dictated by the
ROUGIER Company, given the resources at its didpasd the goals it sought to
attain.

It would, furthermore, be particularly paradoxieald unfair for the real instigator
and beneficiary of the crime to be immune from legaponsibility, on the pretext
that the principal perpetrator of the crime wasraifjn subsidiary.



In addition, to encumber a subsidiary company wdthminal sanctions could
amount to an injustice; this would be considerailgre important if the company
being sued were insolvent, whereas the companypgsas in a prosperous position.

As a result, maintaining collective criminal liabil obviously reflects to a greater
degree the reality of a given situation.

Indeed, a company group has never been the sufjany legal definition.

Nevertheless, despite the lack of a clear defimjtame cannot regard the company
group as a non-legal party: law and case law hapeatedly referred to their
obligations, and to suggest otherwise would allbe impunity of a parent company,
even in the event it controlled and benefited frtima acts of a subsidiary, which
would itself be immune from prosecution since itswsituated outside French
territory.

Obviously, the liability sought in the ROUGIER casenot liability for the acts of
another. The plaintiffs are not suing the par@mgany for the acts of its subsidiary.
The ROUGIER company is simply being prosecuted lo@ grounds that it is
personally liable, in that it placed its subsidiarythe position of a simple performer.

The case law may well evolve when evidence is brbofthe totally artificial and
fictitious character of this autonomy, particularlyhere there exists all the
characteristics of interference in the busineddiftérent legal entities.

Companies in the course of liquidation remain anally responsible, and in the
case of mergers and acquisitions, one company tdmnbeld criminally liable for
crimes committed by the othgCourt of Appeal, Criminal Chamber, 20 June 2000 :
Bulletin of Criminal Law, No. 237 ; Reports of ti@ourt of Appeal, Criminal
Chamber 2000, p. 440 ; D ; affaires 2001, No. 1858, note H. Matsopoulou ; Bull.
Joly 2001, § 12, obs. C . Mascala)

Article 121-2 of the Criminal Code however does state that a legal person may
commit a crime, but defines the conditions undeictvla crime may be imputed to it
that are committed on its account by one or moreirabh persons. The class of
representatives includes, in particular, a perstitled to the delegation of the power
of an organ of the legal person.

While it may be necessary to establish that thefalhe components of the crime
were committed by an organ or representative,nbitsnecessary that the organ or the
representative should itself have been declardtyafithe crime for that crime to be
imputed to the legal person. Furthermore, thetifieation of a guilty natural person
is not always imperative.

Finally, criminal liability of legal persons doestrexclude principal or accomplice
liability of physical persons for the same actsheTProsecutor is not, however,
obliged to prosecute the guilty organ or represgamtaand in any event, there are
certain cases where such proceedings would be siipes



In order to provide for the initiation of crimindiability for legal persons,
procedural regulations, particularly for the pragen and sentencing of legal
persons, have been inserted into the code of calrprocedure.

Moreover, the principle of criminal liability of ¢ml persons does not concern all
crimes. In fact, it can only be applied on thediban specifically provided for by
the text (statute or regulation), which defines prahibits the particular crime.

Thus, following the reform of the Criminal Code adnaw No. 2001-504, criminal
liability of legal persons is provided for in thase of the following crimes:

- In Book Il of the Criminal Code relative to éelies and misdemeanors
against persons, liability is provided in particular crimes against humanity (arts .
213-3f ; murder and involuntary manslaughter (Art. 231-ihtentional attacks on
life : murder and poisoning (art. 221-5-1) ; intenal attacks on the integrity of the
person : torture and acts of barbarism, violemzethreats of violence (arts. 222-6-1,
222-16-1, 222-18-1) ; unintentional attacks on ititegrity of the person (art. 222-
21); rape and sexual assault (art. 222-33-1) ; d¢iraifjcking and money laundering
(art. 222-42); risking the death of another (a&23-2); illicit medical
experimentation (art. 223-9) ; discrimination (&25-4) ; solicitation (art. 225-12) ;
work or living conditions against the dignity oktiperson (arts. 226-7 and 226-9).

- In Book I, devoted to felonies and misdemeaanagainst property,
criminal liability of legal persons is applied mdoeoadly and almost all the crimes
provided for by this book are included, specifigatheft (art. 311-16); extortion and
blackmail (art. 312-15); fraud and fraudulent abud a particularly vulnerable
person (art. 313-9) ; receiving stolen goods @G#1-12)...

- In Book 1V, regarding felonies and misdemeanagsinst the State, criminal
liability is allowed for legal persons for all Tétll crimes concerning attacks against
State interests (art. 414-7) ; for all Title llroes relative to terrorism (art. 422-5) ; for
certain Title 11l crimes, including active briberyading of favors, creation of a group
for combat, etc.

Furthermore, implementing legislation has providedcriminal liability of legal
persons for certain crimes that appear in otheesaud statutes, notably: atmospheric
pollution ( Law no. 61-842), 2 August 1961, art. 7:Xrximes against the provisions
of the Water Law (Law no. 92-3, 3 January 1992,28t1).

4. What type of sanctions are applied to businessitities, as opposed to natural
persons?

Specific penalties have been instituted in orderiminally sanction legal persons
convicted of a misdemeanor or felony.

“ Article 213-3 : Legal persons may incur criminal liability for crimiagainst humanity on the
conditions set out under article 121-2. The pessiticurred by legal persons are : 1. The penalties
enumerated under article 131-39 ; 2. the confisnadf any or all of their assets.



Ten different forms of punishment, placed on acspiane of legal equality, are
thus provided for by the Criminal Code against lggarsons. These are, with the
exception of certain penalties specific to certaimes : fines, dissolution, prohibition
to undertake certain activities, placement undeicjal supervision, closure of the
establishments, disqualification from public tersjethe prohibition to make public
appeals for funds, prohibition on the use of cheguecredit cards, confiscation of
anything used for the commission of the offense,gblic display or broadcasting of
the sentence.

Fines are always imposed, and are equal to fivedithe fine incurred by natural
persons for the same crime.

As stated in article 131-39 of the Criminal Ctddissolution constitutes, in a
certain way, “capital punishment” for legal persofi$e particular seriousness of this
penalty explains why its area of application shob&l so limited concerning the
crimes for which it is incurred and the conditiaists application.

Dissolution is applied for only for the most sesatrimes or crimes that present a
particular danger when committed by a legal pers@me can, in this vein, cite the
following crimes: felonies and misdemeanors agaipstsons, crimes against
humanity and conditions of work or shelter contr@aryyuman dignity.

In addition, specific penalties exist for certanmees, which are shared by natural
persons, such as the confiscation of all assetarned notably in the case of a crime
against humanity.

The last paragraph of article 131-39 forbids thepasition of the penalty of
dissolution, notably against public legal personshis prohibition is justified in
particular by the principle of the continuity of liic service, but can, nevertheless,

® Article 131-39 : Where a statute so provides against a legal peasfaony or misdemeanour may be
punished by one or more of the following penalties:

1. dissolution, where the legal person was cremedmmit a felony, or, where the felony or
misdemeanour is one which carries a sentence afsmpnent of three years or more, where it was
diverted from its objects in order to commit them;

2. prohibition to exercise, directly or indirectiye or more social or professional activities, aith
permanently or for a maximum period of five years;

3. placement under judicial supervision for a maximperiod of five years;

4. permanent closure, or closure for up to fiveryeaf the establishment, or one or more of the
establishments, of the enterprise that was usedrtonit the offences in question;

5. disqualification from public tenders, eitherpanently or for a maximum period of five years;

6. prohibition, either permanently or for a maximpariod of five years, to make a public appeal for
funds;

7. prohibition to draw cheques, except those ahovthe withdrawal of funds by the drawer from the
drawee or certified cheques, and the prohibitions® credit cards, for a maximum period of fivergea
8. confiscation of the item which was used or idehfor the commission of the offense, or of the
thing which is the product of it;

9. the public display of the sentence or its diseation either by the written press or by any tgpe
broadcasting.

The penalties under 1. and 3. above do not apghote public bodies which may incur criminal
liability. Nor do they apply to political parties associations, or to unions. The penalty undepésd
not apply to institutions representing workers.



lead to inequities: a nationalized bank convictédrmney laundering cannot be
dissolved, in contrast with a private bank that potred the same acts.

Among the penalties incurred particularly for crsregainst humanity and crimes
of torture and acts of barbarism is the prohibitiorexercise, directly or indirectly,
one or more professional or social activities. HEmed in the second paragraph of
article 131-39, this penalty is quite frequentlgurred, even though it is particularly
serious, since it can result indirectly in the digtion of a legal person, especially a
commercial company, if the prohibited activity coiges the very purpose of the
company or if the prohibition places its finanaaguilibrium in danger.

5. What are the standards applied in your jurisdicton for attributing liability
to a business entity for the actions of individuaservants?

As far as conditions for the attribution of liabjlito legal persons are concerned,
article 121-2 provides that liability presupposkattthe crimes was committed “on
their account, by their organs representatives.”

This liability thus appears at the same time tdbth indirect and personal. It is
not against the legal person, but against the alap@rson(s), organ or representative,
that the constituent elements of the crime mushade out.

The concept of thale jure organ covers all persons invested, individually or
collectively, by statute or by the by-laws of tlegal person, with the power to act in
its name. For example, in the case of commeraahpanies, the solutions are
provided by the Commercial Code. In general pastnips and private limited
companies, the organ is the manager. Concerningeti stock companies, when
these are provided with a Board of Directors, the jurd organ is recognized by the
Chairman and Managing Directors; in limited stooknpanies with a Directorate, the
organs are made up of the Board of Directors, tesigent and those of the general
directors, who are specially authorized by the 8upery Council to represent the
company.

This, however, raises a question concerning thdit\aof managersle factowho
are not appointed in accordance with the law ouleggns, notably in the case of
commercial companies. One will recall that onehef first judgments handed down
on the subject of criminal liability of legal persoconvicted a company by reason of
the acts of itsde facto managers(T. corr. Strasbourg, 9 February 1996 : Les
annonces de la Seine 1996, No. 24, p. 10).

The concept of a representative covers personhitonwpower has been delegated
by the managing organ of the legal person.

In addition, the criminal liability of the legal m®n is only engaged if the organ or
representative acted “on the account of” the Ipgaton. Thus, crimes committed in
the financial or economic interests of the legabpe, and/or committed in the course
of activities that further the operation of thedégerson, even if they do not result in
any profit, engages the criminal liability of treghl person.



As a result, the legal person will not be respdesfbr crimes committed by a
manager in the exercise or on the occasion of xeecise of her functions, if this
manager acted on her own behalf and in her ownopalsnterest. Equally, the
criminal liability of the legal person will not kengaged if the crimes were committed
in the exercise or on the occasion of the exerofsber functions, by one of its
employees as long as that employee acted on heirotiative and even if the legal
person could have benefited from the crimes.

In contrast, the criminal liability of a legal perscould be engaged in the absence
of the deliberate intention of its organs or repregatives. Legal persons can, in fact,
be prosecuted for crimes of negligence or reckkssnparticularly in the case of
murder or involuntary injury resulting from the nrapplication of a rule of security
that the organs or representatives of the legalgmedid not respect.

In sum, the principal criminal liability of a legpkrson is engaged when its organs
or representatives have committed, on its accaastthe principal perpetrator, the
material moral element of a crime.

On the subject of the disassociation of civil amimmal liability, the rule
concerning concurrent liability applied in a crimircase is cast aside in a civil matter
when the fault of the manager is “inseparable ftbmexercise of his functions”. It
can happen that the company manager, who comntiitteedrime on its account, finds
his criminal liability triggered when only the civiiability of the company can be
engaged, since the crime is inseparable from Imistiions.

6. Under your criminal law (penal code) what is thelegal standard for
convicting someone of being an accomplice to or andy and abetting the
commission of a crime by another (complicity)? Whhis the legal standard
for convicting someone of plotting with another tocommit a crime (criminal
conspiracy)?

Repression of complicity presupposes the existefieeprincipal crime, according
to the legal principle of “assumption of crimingfit

Articles 121-6 and 121-7 of the Criminal Code pdevfor the suppression of
conspiracy.

Article 121-6 states that :

“the accomplice to the offense, in the meaningratlie 121-7, is punishable as a
perpetrator”.

Accordingly, the accomplice incurs the same pessltas if he had himself been
the principal perpetrator of the crime.

Article 121-7 distinguishes, in its two paragrapt@mplicity by aiding or abetting
and complicity by instigation. It thus states that

10



“The accomplice to a felony or misdemeanor is pleeson who, by
aiding or abetting, facilitates its preparatiorcommission.

Any person who, by means of a gift, promise, threeder or an abuse of
authority or powers, provokes the commission of a@ffense or gives
instructions to commit it, is also an accomplice.”

It follows from this article that in order to engag person’s accomplice liability,
that person must have participated in the repreblensct of the principal perpetrator;
her participation must have taken one of the afergianed material forms and must
have been intentional in character. The theorgssumed criminality requires that
the participation of an accomplice must be linkedhte principal punishable act, i.e.
the act designated a felony or misdemeanor by law.

In so far as acts committed abroad are concermBdgeal13-5 of the Code states
that:

“French criminal law is applicable to any persorowbn the territory of the
French Republic, is guilty as an accomplice to ng or misdemeanor
committed abroad if the felony or misdemeanor isigliable both by French
law and the foreign law, and if it was establistigda final decision of the
foreign court”.

Conversely, crimes committed abroad as an accoenghat are linked to a
principal crime punishable in France are, of coumaishable in Franc€Court of
Appeal, Criminal Chamber, 13 March 1891 : Bull. @rj n° 66 — 7 September 1893 :
Criminal Bulletin., n°® 252 — 30 April 1908 : S. 8901, p. 553, note A. Roux — 2 July
1932 : Gaz. Pal. 1932, 2, p. 532 — CA Lyon 27 Dés#tt892 : DP 1894, 2, p. 254 —
T. Corr. Paris, 11 April 1983 : Gaz. Pal. 1983,2,372, note J.-P. Doucet).

While complicity, in order to be punishable, must binked to a punishable
principal act, it is not necessary that the pegtetrof the act is also effectively
punished. It is possible that the perpetrator esgalinishment for reasons either of
fact or law, without changing the fate of the acpboe.

All felonies and misdemeanors are in principle ¢tdgaof having accomplices,
except, of course, in cases where the law provatiesrwise.

To be punishable as an accomplice presupposes iahatparticipation
corresponding to one of the forms started in atitR1-7 of the Criminal Code.
Complicity also indisputably presupposes the acdmmment of a positive act and it
has been concluded from that, that there can w®mplicity by abstention.

An individual, who assists in the commission ofriane as a neutral spectator, will
not be held criminally responsible as an accompksen if he could have opposed
the realization of the crime.

This principle, has, however, been criticized iredty. In fact, one, who

participates as a spectator in the commission @irae is not necessarily a passive
and indifferent witness. There are people whossgirce implies moral support for
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the crime and constitutes aid from the perpetratpgrspective, since she finds her
criminal activity facilitated, in other words, pdepwhose presence can be considered
to have played a causal role in the realizatiothefcrime.(Cf. especiallyR. Beraud,
Omission, punishable, JCP 1944, éd. G, |, 433 €Wkavanne : op. cit., no. 71ff. —
Note ss CA Bourges, 16 February 1950 : JCP 1950Gedl, 5629.

It also follows from the terms of article 121-7 tfe Criminal Code that the
participation of accomplices must necessarily odmfore or during the commission
of the crime, and not afterwards. Neverthelessh sicts can be punishable under the
head of accomplice liability if they result from aagreement made before the
realization of the crime.

Article 121-7 of the Criminal Code outlines pretyse8 forms of material
participation of an accomplice, which are : aidingabetting, provocation and giving
instructions. It is sufficient that one of theseans exists to justify a conviction.
(Court of Appeal, Criminal Chamber, 4 March 196JCP 1964, ed. G, IV, p. 57 — 29
March 1971 : Criminal Bulletin, No. 112)

The provoker or instigator of the crime is the parswho incites the person who
commits the crime to do so. In certain cases,Lémislature transforms the person
who provokes the crime into the principal. Thusttain texts punish those, “who
commit or cause to be committedCf. article 211-1, 223-8 or 434-5 of the Criminal
Code). Thus, a boss, who gives the order to his emplayeemmit a crime has been
considered to be not the accomplice, but the gral¢Cf. Court of Appeal, Criminal
Chamber, 29 July 1869 : Criminal Law Bulletin No84129 November 1888 :
Criminal Law Bulletin, No 339-31 October 1889 : @rmal Law Bulletin, No. 324).

Complicity includes not only a legal and materidéneent, but also a moral
element. The accomplice must have intended tacgaate in the crime committed by
another person. This third condition is expregsiynulated by the texts. Article
121-7 is in fact directed at “the person who knaylyit makes himself an accomplice.

The criminal intent required for an accomplice istidct, however, from that of
the principal. It is nonetheless made up of twerents: awareness — of law and also
of fact — i.e. of the criminal character of thesaof the principal — and the will to
participate in the crime.

That said, it is not necessary that the intenhefa@accomplice conform completely
to that of the principal. The criminal chamberGxdurt of Appeal in its judgment of
23 January, 1997, indeed declared tlthe last paragraph of article 6 of the Statute
of the Nuremberg International Military Tribunal e not require that an accomplice
to crimes against humanity adhere to the ideoldgimalicy of hegemony of the
principal perpetrators, nor that he belong to oné the organizations declared
criminal by that Tribunal”.

The requirement of aware and willing participatiora specific crime leads to two
types problems, that of the relation between theninof the accomplice and the crime
accomplished by the principal, and that of compfian strict liability crimes. As to
the first question, jurisprudence has traditionalgcided that if the crime committed
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was, as to its elements, different from the crimat twas planned, the accomplice
cannot be punished.

If the role of the accomplice seems so determiedtiat one can establish between
the protagonists simultaneousness of action angromal assistance, the courts do
not hesitate to make the person, who was only aomglice, into a co-principal (cf.
in particular Court of Appeal, Criminal Chamber, Zdnuary 1962: Criminal bulletin
no. 68; Rev. sc. Crim. 1962, p749, obs. A. Légal).

Concerning legal persons, they can be prosecutédomy in the capacity of
principal perpetrator of a crime, but also as atoawplice - article 121-2 defines the
criminal liability of legal persons, indeed byesfnce back to articles 121-6 and 121-
7, relative respectively to liability as a prindigad accomplice.

A legal person can be convicted as an accomplica Y@riety of reasons:

- first, because the material act that exists in aimes of
commission is not incompatible with the liability kegal persons in
the capacity of principal perpetrator, to the ektmat this act could
have been carried out by representative or orgamedgal person,

- and also when the crime was committed by a thirtlypan the
instruction of organs or officers of the legal mers

As a result, criminal liability of a legal persors @ principal or accomplice
presupposes that the criminal liability has beemal#shed, as principals or
accomplices, of one or more natural persons reptiegethe legal person, having
acted on its account.

However, in certain scenarios, and more particpleuthen crimes of omission or
negligence are concerned, characterized by thenedésef criminal intent or the
material act of commission, the liability of thegé person could be triggered even
when the criminal liability of the natural persooutd not have been established.
Certain acts can be committed by collective orgahshe legal person without it
being possible to identify the role of their mengand impute personal liability for
the crime to a specific individual.

Conspiracy is also criminalized by French penalé€od

Article 450-1 states that :

“A criminal association consists of any group fodna any conspiracy
established with a view to the preparation, markgdne or more material
actions, of one or more felonies, or of one or morsdemeanours punished
by at least five years' imprisonment.

Where the offences contemplated are felonies odem&anours punished

by ten years' imprisonment, the participation ircraminal association is
punished by ten years' imprisonment and a finel&60€00.
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Where the offences contemplated are misdemeanomished by at least
five years' imprisonment, the participation in angnal association is
punished by five years' imprisonment and a fin€%§,000.”

Concerning legal persons, article 450-4 providas th

“Legal persons may incur criminal liability pursitan the conditions set
out under article 121-2 for the offence providedunder article 450-1.

The penalties incurred by legal persons are:
1° a fine, in the manner prescribed to under Aetic31-38;
2° the penalties referred to under article 131-39.

The prohibition referred to under 2° of article 134 applies to the
activities in the course of which or on the occasal the performance of
which the offence was committed.”

7. Are there any other practical considerations or fators that must be present
when the defendant in a criminal proceeding is a kainess entity rather
than a natural person?

No.

Ill. Status of International Law/International Humanitarian Law in your
Country's Legal Framework

8  Which international crimes have been incorporad into your domestic
criminal law? Please include any crimes enumerateth the Rome Statute
of the International Criminal Court such as genocie, war crimes, crimes
against humanity, and other relevant instruments. @ your country’s laws
modify the provisions of the ICC Statute, such asancepts of aiding and
abetting and conspiracy or liability of business etities rather than only
natural persons? Do your criminal courts have jurigliction over those
international crimes that have not been incorporatd into your domestic
law?

The ratification of a Convention does not creatéomatically a crime under
French law. When France has signed an internatimoralention, it has to be ratified
either by the Parliament or by referendum. Themé&eds obliged to incorporate into
French Law the provisions of the ratified Conventio

Concerning crimes against humanity in domestic ld®, text of reference is the
Law of 26 December 1964 that declares the impnetsoility of crimes against
humanity in its only article, as follows :

“Crimes against humanity, such as are defined byuthited Nations Resolution of
13 February 1946, taking note of the definitiorcomes against humanity contained
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in the Charter of the international tribunal of &8st 1945, are imprescriptible by
nature”. (0.0. 29 December 1964, p 11788).

The text does not, however, define the crime, Igittself to a reference in this
regard to the Resolution of the UN of 13 Februa€l, which itself was inspired by
and acknowledged the definition contained in agtiél-c of the Statute of the
International Military Tribunal of Nuremberg (IMT).

The French Legislature has, however, inserted ennégw Criminal Code a whole
title exclusively devoted to crimes against humanifThere are now not one, but
several crimes against humanity, amongst whichctimee of genocide occupies the
first chapter alone, followed by the other crimeshe following chapter.

Within the first title, the Legislature has enunteth3 types of crime: genocide,
based on the UN Convention for the Prevention aegréssion of the Crime of
Genocide of 1948, then crimes against humasiticto sensuwhich originate for
their part from article 6-c of the Statute of tHdT], and finally aggravated war
crimes.

Genocide is enshrined in article 211-1 of the neini{al Code.

“Genocide occurs where, in the enforcement of acedad plan aimed at the
partial or total destruction of a national, ethrriagial or religious group, or of a
group determined by any other arbitrary criterionme of the following actions are
committed or caused to be committed against mendferat group:

- wilful attack on life;

- serious attack on physical or mental integrity;

- subjection to living conditions likely to entaildgtpartial or total
destruction of that group;

- measures aimed at preventing births;

- forced transfer of children.

Genocide is punished by criminal imprisonment fiar. |

The first two paragraphs of Article 132-23 govemthe safety period apply to
the felony set out under the present Article.”

Other crimes against humanity are defined in Agt12-1, which establishes that:

“Deportation, reduction to slavery or the massiwel systematic practice of
summary executions, of abduction of persons follbie their disappearance, of
torture or inhuman acts, inspired by political, Ipkophical, racial or religious
motives, and organised in pursuit of a concerted pgainst a group of a civil
population are punished by criminal imprisonmenmtlife.

The first two paragraphs of article 132-23 govegnihe safety period are
applicable to felonies set out under the presdiiar
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The crimes in this article are labelled crimes agaihumanitystricto sensu
because they alone correspond to the crimes defiyneadticle 6-c of the Statute of the
IMT.

Then, article212-20n aggravated war crimes declares that:

“Where they are committed during war time in examuof a concerted plan
against persons fighting the ideological systemthe name of which are
perpetrated crimes against humanity, the acticiesresl to under article 212-1 are
punished by criminal imprisonment for life.

The first two paragraphs of article 132-23 govegnihe safety period are
applicable to felonies set out under the presdiier

These crimes are the same crimes as in the precediegory. In addition, they
must have been committed during war, a circumstaheg¢ by nature directly
influences the position of the victims. The cripresupposes the concurrence of two
prerequisites, the double realization of which relty limits its field of application.
Thus, the crime requires in the first place, a war,the course of which are
perpetrated, concomitantly, crimes against humanity

Finally, article 212-3 provides that:

“The participation in a group formed or in an egmnent
established with a view to the preparation, chares#d by one or more
material actions, of one of the felonies definedabtjcles 211-1, 212-1 and
212-2 is punished by criminal imprisonment for life

The first two paragraphs of article 132-23 govegnihe safety period are
applicable to felonies set out under the presdrmier

Concerning the characteristics common to crimesnagdumanity, it is useful,
first, to note the absence of any reference toctimainality of the State. In other
words, every collective venture to degrade mankivithtever it may be, is subject to
incrimination, without it being necessary thatétlmked to State criminality.

According to the definition, to invoke the partiaulcircumstances in which the
incriminated acts were committed is, at the samaetito make reference to a
“concerted plan”, which is included in the defiaiti of the various crimes in the
generic category of crimes against humanity.

So, beyond the type of victims, it is the plannedganized and systematic
character that is the distinctive feature of thener The concept of a concerted plan
was first retained for genocide, before being edé¢ehto other crimes against
humanity. It is therefore central to the new psow and is inspired directly by
article 6-c of the IMT Statute, the fundamentalnpaf reference in the matter.

It follows that incrimination rests less on theeinit or position of the instigators

and those who perform the crime, than on the vharacteristics of the undertaking.
To qualify as a crime against humanity, speciaénbtno longer suffices; it is now
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necessary to add to that the organized and systeatatracter of the material acts to
be carried out, the particular circumstances gamgrtheir commission and the fate in
store for the victims.

As regards genocide, the material element is madtted and the text more or less
reproduces the enumeration included in the 1948 &ution.

Genocide includes, in addition, other elementschtd to the protagonists of the
crime. Concerning victims of genocide, the incriating act is aimed at groups only,
with no mention made of the victims other than msig members.

As for the instigators of the crime, the text adsothis title to those, who cause
genocide to be committed in the same way as thwlse,commit it directly. In the
same way, the distinctions between principals andomaplices are erased, the
category in which instigators of a criminal scheane traditionally placed.

The requisite moral element reproduces the 1946wétkh a slight nuance: the
crime must have been inspired by political, raeiadl religious motives, to which are
also added philosophical motives. However, victoostinue to belong to a group of
the civilian population, the collective characteng attributed to the crime tending to
obscure the distinction with genocide.

Crimes against humanity lie at the center of a @sec which, from the initial
criminal decision to the performance of the actpprly speaking, necessarily
implies the participation of a multiplicity of corfiutors, whose acts, to a greater or
lesser extent, strive towards the realization efitfjurious result. That result could
not have been reached but for the combined actioalldhe participants, whose
respective acts acquire a criminal complexion iatien to this goal and this result.
The crime must therefore be reconstructed in otae@ppreciate it comprehensively
and impute it to all those, who contributed todtsmmission, on the condition that
they were willing protagonists, aware of the reatebact with which they are
charged.

In domestic French law, the Law of 26 December 1&Gessly references article
6-c of the IMT Statute, while article 213-4 of tGeéminal Code, in an exception from
the ordinary law of article 122-4, paragraph 1,dsahat principals and accomplices
of crimes against humanity cannot invoke the jicsttfon of superior orders or
authorization by statute or regulation.

The text, however, concedes the possibility forttied court to take into account
the circumstances when determining the nature atgheof the sentence.

Thus, article213-4declares that:

“The perpetrator or the accomplice to a felony urtte present Title is not
exonerated from his responsibility on the sole désat he performed an act
prescribed or authorized by statutory or regulatprgvisions, or an act
ordered by legitimate authority. A court shall netkeless take this
circumstance into account when deciding the natame extent of the
sentence”.
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According to article 213-4, the justification ofpsrior orders from a legitimate
source of authority is altogether ruled out, witteasmall reservation: the trial court
can take this circumstance into account when ierdahes the nature and extent of
the sentence.

It is useful to explain_the rules of jurisdictiostablished in a case of a crime
against humanity

A specific rule was retained concerning certaimeis among which, in particular,
are acts of torture (art. 689-2) and acts of tesmorin the application of France’s
international engagements, (art. 689-3). (Cf. infra

With regard to crimes against humanity, no speciile was retained in the New
Criminal Code (art. 113-1 ff). In France, one acomés to refer to the Moscow
Declaration of 30 October 1943, which, with the eptton of cases of serious
criminals, provides for other that “they shouldreéurned to the country where their
abominable acts were perpetrated so that they egqaubished in accordance with the
laws of that country”.

Appeal is thus made to the criterion of territafjalto define jurisdictional
competence.

As for crimes committed extraterritorially, two sjfec laws were recently adopted
in France. The first, of January 19QBDRF, 3 January, 1995, p.71; ALD 1995, No.
2, pgs 55-6)directs“(...)adaptation of French law to the dispositions $&curity
Council Resolution No. 827 of the United Nationstaklishing an International
Tribunal in order to hold persons liable for gral®eaches of international and
humanitarian law committed on the territory of thermer Yugoslavia since January
1,1991".

While the second, of May 22 1996, restates the gaimeiples with regard to the
crimes justiciable by virtue of Resolution 955 dme tinternational Tribunal for
Rwanda.

According to articles 1 and 2 of the Law of May 2896, principals or
accomplices of acts carried out on the territoryRovanda in 1994, which constitute,
according to articles 2 and 4 of the Statute of lternational Tribunal, grave
breaches of Common Article 3 of the Geneva Congantif 12 August 1949 and to
Additional Protocol Il of the aforementioned Contien, of 8 June 1977, genocide or
crimes against humanity can, if found in Francepimsecuted and judged by French
courts under French law. These dispositions apécgble to ongoing trials by virtue
of article 112-2, paragraph 1 of the Criminal Cq@iminal Appeals, 6 January,
1998: Criminal Law Bulletin, no. 2, Criminal Law®28, Comm. No. 70, Obs. J.-H
Robert; Rev. Ss Crim. 1998, p. 837, obs. M. Masse).

These two laws seem to establish the principlenofarsal jurisdiction (Cf. infra).
Ultimately, they retain territorialized universalurisdiction. French courts
acknowledge their jurisdiction only in the case whihe perpetrators of the crimes in
question are found in France.
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As to a civil suit brought by individuals, one mudistinguish between a civil
action brought by individuals and one brought bywoastions. The Criminal
Chamber, in one of its Leguay cases, declared adrtasan individual action for
damages brought by one lone individual, allegingeal loss resulting from a crime
against humanity. After having reiterated the wagdaccording to which these
crimes are a matter for the ordinary courts, tharaber explained that “it logically
follows, in the absence of contrary legislativepdisitions, that articles 2 and 3 of the
Code of Criminal Procedure are applicable here(thg,nature of a crime against a
collectivity, which results from the definition gim by international courts of a crime
against humanity, does not have the effect of ehkefythe possibility of individual
harm” (Court of Appeals, Criminal Chamber, 21 October829 Criminal Law
Bulletin, No. 231)

Regarding a civil action brought by associatiohg, admissibility of their action
has been declared on the basis of article 2-4 ®fGbde of Criminal Procedure,
stemming from the Laws of 2 February 1981 and 1 J10983. According to the
text:

“Any association lawfully registered for at leastef years proposing in its
constitution to combat crimes against humanity ar wrimes, or to defend the
moral interests and the honour of the Resistanad trose of deported persons,
may exercise the rights granted to the civil pantyespect of war crimes and
crimes against humanity.”

Concerning the applicable sentences in French ke, Criminal Code has
established a repressive arsenal in the areamesragainst humanity, consisting of
principal and complimentary penalties.

Violations of international law can also be progedubefore French courts on the
basis of ordinary law. For example, the New Yonitetnational Convention on
Torture of 1984 was incorporated in French law9872 and cases were brought from
1995 onwards against Rwandans alleged to have dbedngienocide, on the basis of
article 689-1 of the Code of Criminal Procedurejolhintegrated the mechanism of
universal jurisdiction. And it was only later thtae autonomous crime of torture was
integrated [into French law].

Moreover, since France ratified the Internationahtihal Court Statutes, she will
be obliged to harmonize her criminal law in ordeptt herself in working order vis-
a-vis the ICC. Next, she will have specificallyadidminalize war crimes, because that
is not the case today.

In the meantime, all crimes in humanitarian law banprosecuted on the basis of
ordinary criminal law, such as voluntary manslaeghtmurder, destruction of
property belonging to another, illegal confinemett.. Thus, in August 2002,
Burmese citizens brought a judicial action beforenEh courts for acts constituting
the crime of illegal confinement against Mr. Th)ieBPESMAREST, a French citizen,
the current President Director General of TOTALFINAF S.A. and first in charge
of the Project Yadana — in the context of whichsauft forced labor occurred — as
Director of the Exploration and Production Divisiof the company TOTAL from
July 1989-1995, then President Director General TGITAL from May 1995,
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therefore, at the time of the acts, and Mr. HervAIMO, also a French citizen,
Director of the On-Site Operator, TOTAL MYANMAR EXP®RATION
PRODUCTION (TMEP) from 1992 to 1999.

In the absence of any specific provision, forceldotacorresponds to a crime
defined by the French Criminal Code: the crimdlefjal confinement.

Article 224-1 thus states four types of crimes, eriatly different and legally
autonomous, that is to say arrest and removal, lwhre the immediate acts that
consist in physically apprehending an individuasuth a way that she is deprived of
her liberty to come and go, as an adult, or takemfthe authority of her parents in
the case of a child.

Article 224-1 also provides for detention and ilégonfinement of a person,
which are the continuethext stage)acts and imply a deprivation of liberty of a
certain duration of time.

This does not need to last very long and recentigidinterpretation is satisfied
with a deprivation of liberty lasting only a few ments, even if this interpretation
obscures the boundary between arrest and detention.

If it is correct that, evidently, the principle oéstrictive interpretation of the
criminal law should be applied concerning thiscti as is always the case, and if it
is correct that French jurisprudence has neverthadpportunity to qualify forced
labor as illegal confinement, the plaintiffs arstjtied in relying first on the fact that:

- French legislation on the repression of war egrbegan an extension of French
criminal law to crimes such as forced labor. Thars,ordinance of 28 April 1944
assimilated illegal confinement in ordinary lgarts. 341-343 of the old Criminal
Code) forced labor of civiliangnd deportation without regular charges, to tlhmer
of arrest or illegal confinement, aggravated bytatmon of a public authority or death
threats.

This assimilation was also extended to the employnoé prisoners of war or
civilians on military works, as well as to illegabnfinement aggravated by torture or
the employment of prisoners in order to protectahemy.

Therefore, the Burmese plaintiffs, by being consed to do forced labor, were
subjected to a situation perfectly equivalent ® diefinition given by French criminal
law of the crime of illegal confinement. They affi that they were not only
requisitioned by force by the army to do unremuteglavork, consequently against
their will, but also that they were driven by forte the worksites, forced to work
there and reside there during a period imposed thpem, without any possibility for
them to escape this constraint.

Thus, they suffered successively all the materiafig legally independent crimes
enshrined in article 224-1, since first by threhfavce, they were deprived of their
liberty to come and go (deportation) and then, theye deprived of their liberty
(illegal confinement on the worksite).
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- Other jurisdictions, notably the U.S.A, have chehat the dispositions of
international law that led to the conviction of tl&erman officials in 1945
(prosecuted for war crimes and crimes against hig)amad been invoked
specifically to prosecute and convict them by reasbspecific acts of forced labor
with which they were charged.

As regards the international legal provisions, Eeas a party to the Geneva
Convention of 28 June 1930 concerning forced ordatory labor (as modified by
the 1946 Convention and to the Geneva Conventi@baune 1957 concerning the
abolition of forced labor (on these texts, see &lagol. 1 423ff.), signed under the
auspices of the ILO.

Although according to article 2 of the 1957 Convwamtevery State Party
“undertakes to take effective measures with a viethé immediate and complete
abolition of forced or mandatory labor as described article 1 of the present
Conventiofy, article 25 of the first Convention declares méwecefully that the act
of illegally demanding forced or mandatory laborllwbe punishable by penal
sanctions..’.

Furthermore, the prohibition on forced or mandatabor is enshrined in article 8-
3 of the International Covenant on Civil and PoétiRights and in article 4-2 of the
European Convention on Human Rights.

11. May a business entity be prosecuted for inteational crimes in the courts of
your country, whether under domestic law or with rderence to
international law? If yes, under what circumstancs?

The principle of criminal liability of legal persens contained in the new Criminal
Code in article 121-2.

As for the crime in question, article 121-2 indesthat the legal person will be
liable in the cases provided for by the Law or éguiations, when the Legislature has
enshrined this liability in the theory of crimesaatst humanity in article 213-3,
which provides that:

“Legal persons may incur criminal liability for ames against humanity
pursuant to the conditions set out under article-22

The penalties to be incurred by legal persons are:

1) the penalties enumerated under article 131-39;
2) confiscation of any or all of their assets”.

Thus, legal persons, other than the State, canbalsteclared criminally liable for
crimes against humanity perpetrated on their adcoomp their organs or
representatives (Criminal Code, article 213-3).e Penalties to be incurred are those
of article 131-39 (dissolution, prohibition to ezee, closure, etc.), just as the

confiscation of all or part of their assets, agamdler the head of a principal penalty,
these sanctions are not evidently of such a typé ¢buld punish natural persons,
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principals or accomplices of these crimes, as Waldrom the general principal
established by article 121-2.

Legal persons can be prosecuted subject to theations mentioned above
concerning crimes of domestic law committed abrqadyided that the Law has
established the liability of legal persons for #hesimes. For the crimes for
which legal persons cannot be prosecuted, whateeecase, the managers in law or
in fact of the business entity, acting on its b&batraterritorially, can be prosecuted.

IV. Alternative Mechanisms

12. Can you think of any bases in your country’sdrt law (civil law) for suing
individuals and /or business entities for violatios of international criminal
law, IHL, (whether or not incorporated into domestic law)?

In French law, a civil action can be brought joint¥ith a penal action, before a
criminal court.

A fundamental principle is laid down by articles823to 1384 of the Civil Code.
Thus, if evidence is brought forward by a victimaofvrong, on the one hand of the
existence of this wrong, and on the other hand @f\ate act of a legal person or its
executive, the two can be accumulated, and fromusal link between these actions
and the harm comes the fundamental basis of tineiple in French law that allows
every person to bring a civil action. It must kenembered that the damage must be
personal and direct for each one of the victimghaabsence of which the action is
inadmissible, with some narrow exceptions. Somegintransferred or indirect harm
IS, in a certain case, admissible.

V. Jurisdiction and related issues

13. On what bases do the courts of your countrysaert personal jurisdiction
over criminal and civil defendants?

The extraterritorial jurisdiction of France is bdsen a connection either with the
perpetrator of the crime or the victim, either wille events, or based on the concept
of universality.

French jurisprudence also allows jurisdiction foceame committed abroad where
the perpetration of a connected or indivisible acturred in France.Thus, a foreign
accomplice or co-principal, acting outside Frenelritory could be tried if the
principal act was committed or reputed to have bmmnmitted in France Qourt of
Appeal, Criminal Chamber, 13 March 1891 ;D. 189176-17 February 1893 : D.
1894, 1, p. 32 — 7 September 1983 : S. 1894,1.249.)

Conversely, French law applies when the acts ofplicity were committed in
France, for a crime committed abroad, if the amtspainished both by French law and
foreign law and if the felony or misdemeanor hasrbestablished by a decision of a
court of final instance of the foreign jurisdictig@riminal Code, art. 113-5 — See
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Court of Appeal, Criminal Chamber, 10 February 19%ulletin of Criminal Law,
No. 15 ; D. 1999, jurisprudence p. 491, not A. Foer).

Therefore, for acts of complicity, France will @ys have jurisdiction unless
the act of complicity and the principal act weréhbcommitted abroad and France has
no [applicable] head of jurisdiction. Another cimistance in which a State could find
itself competent to prosecute and try acts comahitte foreign territory is jurisdiction
by representation. A State finds itself requedigdhe State where the crime was
committed to try the events in its place. Oftehe tacts are not of requisite
seriousness to make extradition possible.

French law thus extends to certain crimes commitgdide its territory by reason
of a connection to the person concerned, whethepefrator (active personality
jurisdiction) or victim (passive personality jurisdon) of the crimes. This
connection takes effect through the nationalityhef person.

On active personality jurisdiction, article 113-6tbe new Criminal Code states
that :

“French criminal law is applicable to any felonynwmitted by a French
national outside the territory of the French Republ It is applicable to
misdemeanors committed by French nationals outsideerritory of the French
Republic if the conduct is punishable under théslagon of the country in which
it was committed. The present article appliesaitih the offender has acquired
the French nationality after the commission ofdffense of which he is accused.”

The apparently generally-agreed upon theoreticatification for active
personality jurisdiction flows from the fact thatalRce does not extradite her
nationals. Thus, a French citizen who commits ienerabroad will not remain
unpunished because she could return to France.

However, France will only cooperate in the prosiecubf crimes committed by
French citizens abroad, if the same acts are pablshn France.

As far as the acts constituting a crime in Frameecancerned, the acts do not have
to be criminalized in the State where they were mitted. As a result, a French
national can be judged by French courts for a criesen if, in the State of
commission, he did not violate any provision oharial law.

The prosecution of less serious acts that constautisdemeanor in French law,
requires, however, supplementary conditions : tthatacts are not only punishable in
France, but also in the State of commission. Thikie reciprocity of criminal law,
called “double incrimination” (art. 113-6, paraghad).

But if this reciprocity is to be established, itaklittle importance that the foreign
label given to the acts is not the same as thechreharacterization of the same acts.
Identical incrimination is not required.

If the misdemeanor was committed in several coastrit suffices that the events

are punishable by the law of one of theth Lombois, International Criminal Law
2nd edition, Précis Dalloz, 1979, No. 374).
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In the case of crimes committed abroad by a legedgn, it seems that a French
judge must establish not only that the act is aratized in the country of

commission, but also that the criminal law engathesliability of legal persons for
such acts.

A persons prosecuted for crimes (felonies or misglrors) committed abroad
must be a French national at the moment of the desiom of the crime. It is
irrelevant whether the person is natural or legdegal person that has its principle
place of business in France is considered to bechre

Article 113-7 of the New Criminal Code providesttha

“French Criminal law is applicable to any felonys avell as to any
misdemeanor punished by imprisonment, committedab¥rench or foreign
national outside the territory of the French Rejmbvhere the victim is a French
national at the time the offense took place.”

The duty of the French State to protect its citez&nthe reason put forward to
justify passive personality jurisdiction(Bigay, The New Provisions on the

Jurisdiction of the French courts with regard toiies Committed Abroad: D. 1976,
chron. P. 51).

As for active personality jurisdiction, French lamust punish crimes and the
crimes must have been committed outside of Freedttdry. The condition of
double incrimination is not required.

On the conditions for prosecution of misdemeanardeu the head of passive
personality jurisdiction, article 113-8 adds a dtind to articles 113-6 and 113-7.
Thus, it declares that:

“In the cases set out under Articles 113-6 and 4,18ie prosecution of
misdemeanors may only be instigated at the belesteopublic Prosecutor. It
must be preceded by a complaint made by the viotirhis successor, or by an

official accusation made by the authority of thautioy where the offense was
committed.”

The accusation or complaint is required “in oraesthiow well that the crime is of
sufficient seriousness to justify a prosecuti¢®&e A. Vitu, Court of Appeal, Criminal
Chamber, May 1972: Bulletin of Criminal Law, No4).6

As regards the requirement of a prosecution atdheest of the public Prosecutor,
it is suggested that should reduce the risks thatresult from “possible bias on the
part of foreign authorities(J. Pradel, General Criminal Law, 1edition, 1996,
Cujas, No. 223) This condition would also be justified by “evidereasons of
diplomatic appropriatenesgNote, A. Vitu, op.cit)

There are thus two main conditions concerning nmeginors committed by

French nationals abroad: prosecution can only stgated by the public Prosecutor,
after a complaint or accusation.
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If the initiative to take public action is left emly to the public Prosecutor, he
cannot actex officio [unprompted/independently]. He must be seizedeeiby a
complaint made by the victim or her successordyyoan official accusation by the
authorities of the country where the crime was cdattech (Cf. Article 113-8).

For this complaint or accusation to be admissibblmust be submitted before the
expiration of the statutory time limit for publiction — the period starts to run from
the day on which the crimes were committed.

On universal jurisdiction

Universal jurisdiction accords to the State in vishtbe perpetrator of the acts is
present, the right to prosecute him, regardlesthefplace where the crimes were
committed or the nationality of the persons conedrn Connected not to a person,
whether perpetrator or victim of the crime, neith@rthe territory where the crimes
were committed, nor to a factual circumstance, ensial jurisdiction applies in
principle only to certain serious crimes.

The articles concerning universal jurisdiction aentained in the Code of
Criminal Procedure. Thus, article 689 of the Cofi€riminal Procedure holds that:

“ Perpetrators of or accomplices to offenses comewhibutside the territory
of the Republic may be prosecuted and tried by dfrezourts either when
French law is applicable under the provisions obBb of the Criminal Code
or any other statute, or when an international @atien gives jurisdiction to
French courts to deal with the offense.”

Article 689-1 of the Code of Criminal Procedure stitht:

“In accordance with the international Convention®tgd in the following
articles, a person guilty of committing any of th#enses listed by these
provisions outside the territory of the Republiddanho happens to be in
France may be prosecuted and tried by French codittie provisions of the
present article apply to attempts to commit thdéenees, in ever case where
attempt is punishable”.

Among the conventions in question is the UN Conweentgainst Torture and
other Cruel, Inhuman or Degrading Treatment or $hmint, (Article 6899, which
was adopted in New York on @ecember 1984. Its article 7 requires every State
Party, when it does not extradite, to submit thétendo its competent authorities to
take public action. This Convention entered irdcé for France on 26 June 1987.
Article 689-2 is only, therefore, applicable tonses committed after that date.

Universal jurisdiction has few required condition¥he alleged perpetrator must
be found in France. The Court of Appeal has hbalat the French jurisdiction
provided for by articles 689-1 and 689-2 of the €ofl Criminal Procedure cannot be

® Article 698-2 : For the implementation of the Convention againstdrerand other Cruel, Inhuman
or Degrading Treatment or Punishment, adopted in Xexk on 18" December 1984, any person
guilty of torture in the sense of article 1 of Benvention may be prosecuted and tried in accoelanc
with the provisions of article 698-1.
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invoked when no “sign” of the presence of the atkgerpetrators exists on French
territory. (Court of Appeal, Criminal Chambe26 March 1996: Bulletin of Criminal
Law, No. 132).

A recent application of this text concerned a Rveaangriest, who was in France
and had collaborated in the extermination of th&siBun Rwanda in 1994. “Armed
and wearing a bullet-proof vest, he participated)rthe selection of Tutsi refugees
destined to be massacred, he left them to die ngéwand thirst, delivered to the
authorities on-site persons who tried to keep tisafe and committed rape against
several women in exchange for sparing their livg€ourt of Appeal, Criminal
Chamber, 6 January 1998 : Criminal Law Bulletin, .N&, Criminal Law 1998,
Comm. No. 70, note J.-H. Robert ; B. Bouloc : RBn.RCrim. 1998, No. 3, p. 262ff,;
J.-P. Dinthilac : Review of Criminal Science 1998,346ff. — See also Court of
Appeal, Criminal Chamber, 3 May 1995 : Criminal L8wlletin, No. 5).

An investigation had been opened against this pei@ogenocide, crimes against
humanity and participation in a group formed oresgnent reached with a view to
planning these crimes on the basis of articles21412-1 and 212-3 of the Criminal
Code and articles 689, 689-1 and 689-2 of the @dd&riminal Procedure and of the
first article of the UN Convention of 10 Decemb&84 against Torture and other
Cruel, Inhuman or Degrading Treatment or Punishment

The Court of Appeal overturned the decision of tifi chamber, which rejected
the jurisdiction of the investigating judge. Theutt of Appeal held on 6 January
1998 that‘it results from article 689-2 of the Code of Crmal Procedure that
French courts have jurisdiction, on the conditicstated in article 689-1 of the same
Code, to try persons, who have perpetrated toralyemad according to article 1 of
the New York Convention of 10 December 1984, sinpgnal acts can assume such
a character as to enter into the purview of thiscke, according to French law.”

It should be remembered that article 689 conceamsifiternational Convention”,
thus, if France signs and ratifies an internatiomehty creating a new subject of
international jurisdiction, according to article6f the French Constitution, it is the
treaty, once duly ratified, that trumps [Frenclatstory law.

Article 113-9 of the Criminal Code states, furtherm that:

“In the cases set out under article 113-6 and 7Z,18e prosecution may be
initiated against a person who establishes thavd® subject to a final decision
abroad for the same offense and, in the event airaiction, that sentence has
been served or extinguished by prescription”.

French courts apply French law to crimes commitiedoad, which France has

authority to try. In the case of a civil matterfesident or citizen of another country
can also be sued in France even if he or she iesatent in France.

In French law, a civil action can be brought jomwith a penal action, before a
criminal court. The article 86f Code of Penal Procedure states that : “Any perso
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claiming to have suffered harm from a felony or deimieanour may petition to
become a civil party by filing a complaint with tbempetent investigating judge.”

14. When parent and subsidiary entities are invekd in a multinational setting,
how does a court assert personal jurisdiction oveparents or subsidiaries
located out of country? What are the standards forovercoming
limitations on jurisdictions over business entitieswithin a multinational
corporation?

15. How may a court attribute the actions of a subsidigy to a parent business
entity, i.e. “pierce the corporate veil”?

16. What types of actions (civil and criminal) nght be asserted against a
business entity with respect to activities taking lace outside of your
jurisdiction by a business entity over which your ourts have jurisdiction?

France has the right, if certain conditions oce¢arprosecute and judge persons,
who commit crimes outside of French territory. ri&te law can thus apply to
prosecute crimes committed outside her territorgnvtihe perpetrator or victim of the
crimes are French citizens.

The jurisdiction of French law also extends to @smndetrimental to French
interests. The effects of certain crimes are s that they touch not only the
State where they were committed, but also thenateynal community. The State in
which the perpetrator is therefore located wousw ddave jurisdiction to try him.

French judges do not, in principle, only apply Ffemrcriminal law even for cases
that have a direct relation with a foreign Staidéwe terms of the application of French
law to a case are defined by articles 113-1 toAd8the Criminal Code.

Finally, we should emphasize that a French receikegardless of whether a
natural or legal person, of a crime committed atbrbg a foreign national can be
prosecuted in France in accordance with the juismh of the Court of Appeal (cf.
Cameroonian case).

The Penal Code criminalizes the receiving. Thelar$21-1 and 321-2 state that :

“Receiving is the concealment, retention or transfething, or acting as an
intermediary in its transfer, knowing that thatntpiwas obtained by a felony or
misdemeanour.

Receiving is also the act of knowingly benefitimgany manner from the product
of a felony or misdemeanour.

Receiving is punished by five years' imprisonmet a fine of €375,000”

“Receiving is punished by ten years' imprisonmenat a fine of €750,000:

1° where it is committed habitually or by using tfaeilities conferred by the
exercise of trade or profession;

2° where it was committed by an organised gang.”
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French law is also applicable for money laundering.

The Article 324-1 of the Penal Code provides that:

“Money laundering is facilitating by any means thlsé justification of the origin
of the property or income of the perpetrator otlrfiy or misdemeanour which has
brought him a direct or indirect benefit.

Money laundering also comprises assistance in timggsconcealing or converting
the direct or indirect products of a felony or n@isteanour.

Money laundering is punished by five years' imprisent and a fine of €375,000.

It is “punished by ten years' imprisonment andha bf €750,000;

1° where it was committed habitually or by using tacilities offered by the
exercise of a professional activity;

2° where it was committed by an organized ga(@tticle 324-2)

Violation of embargo is not yet criminalized by ke law.

For the implementation of the Convention on thehFiggainst Corruption
involving Officials of the European Communitiesfficials of Member States of the
European Union signed at Brussels on the 26th M@y larticle 435-1 of the Penal
Code states that : “the unjustified request or pizcee at any time, directly or
indirectly, by a community civil servant or natidravil servant of another member
State of the European Union or by a member of tbeni@ission of the European
Community, the European Parliament, the Court efide or the Court of Auditors of
the European Community of any offer, promise, diomagift or reward of any kind,
to carry out or abstain from carrying out an achisf office, mission or mandate, or
facilitated by his office, duty or mandate, is mired by ten years' imprisonment and
a fine of €150,000.”

Article 435-2adds that:

“ For the implementation of the Convention on thghFiagainst Corruption
involving Officials of the European Communities@ifficials of Member States of
the European Union signed at Brussels on the 26dy WP97, the unlawful
proffering, at any time, directly or indirectly, ahy offer, promise, gift, present or
advantage of any kind to a community civil servantnational civil servant of
another Member State of the European Union orneember of the Commission
of the European Community, the European ParlianteatCourt of Justice or the
Court of Auditors of the European Community to gaout or abstain from
carrying out an act of his office, mission or matedar facilitated by his office,
duty or mandate, is punished by ten years' impnsot and a fine of €150,000.

The same penalties apply to yielding to any pergoecified in the previous
paragraph who unlawfully solicits, at any time,edity or indirectly, any offer,
promise, gift, present or advantage of any kindcaéory out or abstain from
carrying out an act specified in the previous paaply.”

17. If plaintiffs wanted to sue a business entityn your jurisdiction, what are
some of the jurisdictional and procedural obstacleshat they (and their
lawyers) might face?
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The principal obstacle is posed by the conditia@wuired by article 113-5, which
provides that in the case where someone commitoffamse in France as an
accomplice to a felony or misdemeanor committecbadbr the victims must show
proof of a conviction from a court of final instanof the principal perpetrator.
Therefore, often victims find it impossible in pti@e to have the principal perpetrator
convicted before the courts of their country.

The other obstacle flows from the conditions forogacution concerning
misdemeanors fixed by article 113-8 of the Crimi@alde. It declares in effect that
the prosecution of misdemeanors committed abrodgesvided for by articles 113-6
and 113-7 of the Criminal Code can only be initlatd“the behest of the public
Prosecutor” and “must be preceded by a complaintdmeby the victim or his
successors, or by an official accusation made leyaihthority of the country where
the offense was committed”.

The public Prosecutor thus has the discretionfisseeto launch an investigation if
he considers that the facts are not serious entmgbstify the mobilization of a
French investigation judge. The interpretationtlmf article is thus a matter of
discretion.

The acts denounced by the plaintiffs, if they dd oonstitute a crime against
humanity can, however, in relation to their perdaitaation, be of great seriousness.

For example, in the context of the trial instigategd 7 Cameroonian villagers
against the French lumber company, ROUGIER, andCaseroonian subsidiary
before French courts, the representative of thedeidor's Office considered that the
facts were not of such a nature to justify invesimns being conducted in France,
even when it is absolutely indisputable and undeguhat the acts, on the scale of
the villagers concerned, certainly had a highlyndgigant economic, moral and
personal impact.

If the situation leads the investigating judgesstek the cooperation of their
colleagues abroad, in particular to combat intéonat financial crime, this
cooperation is sometimes impossible to get or a@elagither because of political
interference, or by reason of the attitude of all@ourt, or because of the absence of
a bilateral treaty of cooperation between the twontries in question. The absence
of the bilateralization or indeed multilateralizati of cooperation mechanisms in
relation to these rationales for extraterritoriapunity complicates the actions of
judges.

18. Do the civil courts of your country sometimes etcline to exercise
jurisdiction over matters where the events occurredn another country
and/or the majority of witnesses and the bulk of dier evidence is outside
of your country, thereby making it more convenientfor the parties to
litigate in the courts of another jurisdiction (sometimes referred to as the
doctrine of forum non conveniens)?

No, this doctrine does not exist in France.

However, one notices a certain form of applicatioh this doctrine in the
ROUGIER case, for example, cited above, where thedeutor’s Office, by virtue of
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article 113-8, considered that it was inappropriatgrosecute the alleged crimes,
which were misdemeanors committed by French ndsoalaroad. The Prosecutor
can indeed decide that the acts are not of suftigeavity to justify the launch of an
investigation in France. However, in certain casbs crimes, judged from the
perspective of the lives of the victims, can baaxely serious, even if they do not
rise to the level of crimes against humanity.

And this problem occurs when the aforementionedamtes regarding judicial
help and cooperation exist.

19. Are there any checks and balances on prosecutorialiscretion or
decision making (e.g. when a prosecutor declines prosecute a case, are
there any measures in place to review his or her desion or an appeals
mechanism?)

In France, thérocureur de la Républiqu@ublic prosecutor) has exclusive power
to represent the nation, and is the effective gaardf national interests within the
court system. S/he is placed under the authoritdycamtrol of theGarde des Sceaux
the prosecutorial branch of the Ministry of Justieehose role is to ensure the
application of the law. In criminal matters, theogecutor’'s task is to investigate
violations of the law, and to pursue criminals;esitontrols the activities of the
judicial police, orders preliminary investigatiorsf certain offences, or opens
proceedings for an instructing judgeé belowfor serious or complex crimes.

The public prosecutor in France does not have iet stbligation to commence
legal proceedings for an offence, and through apptin of the principle of
opportunité des poursuiteghe has the discretion to dismiss a charge,anrtajority
of cases for legal and evidentiary reasons.

In France, thguge d'instruction(instructing judge) is a magistrate who conducts
judicial investigations. In general s/he may onhdertake an investigation when the
prosecutor has commenced proceedings. S/he mayhesservices of the judicial
police, and is required to investigate both incniating and exculpatory evidence. In
no circumstances may s/he deliver a decision #setguilt of an accused.

Thejuge d'instructiordoes not decide to conduct an investigation — tagistrates
involvement is initiated by the prosecutor, or byicim who a civil party to criminal
proceedings pfartie civile. The magistrate thereafter has almost complete
independence, and may investigate as s/he seéswiever this is not without limits
— there are numerous rules which are applicablaphothat while s/he may refuse to
conduct an investigation requested by a party,rthist be by written decision, which
is subsequently subject to appeal.

Similarly, at the conclusion of an investigatiohge tmagistrate decides, without
ruling as to the issue of guilt, whether to refes tatter before a tribunal or court. If
s/he considers there is insufficient evidence ppsu the charges, they are dismissed.
Certain decisions of the instructing judge may ppealed, which include the refusal
to proceed with an investigation and decisions igmniéss. An appeal is then heard
before a special hearing of the Court of Appea Ghambre d’instruction
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Section XlI of the Criminal Procedure Code contgnavisions relating to appeals
from decisions of thguge d’instruction In particular, Article 186 provides that the
partie civile may appeal against all decisions relating to lraito investigate or to
acquit, and any decision that violates its civienests.
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