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 1 Pétrole contre poignée de dollars: on gagerait toujours le 
pétrole au Congo, MWINDA PRESS, available at http://www.
mwinda.org/index.php?option=com_content&view=art
icle&id=275%3Apetrole-contre-poignee-de-dollars-on-
gagerait-toujours-le-petrole-au-République du Congo-
&catid=85%3Ajournal&Itemid=192. 

 2 This article restricts itself to the subject of oil-backed loans, 
but this type of secured loan can also be used with other 
resources, such as cotton, gas, or even customs revenue.

 3  See International Monetary Fund (IMF), Assessing Public 
Sector Borrowing Collateralized on Future Flow Receivables, 
points 57 to 59, June 2003, available at http://www.imf.org/
external/np/fad/2003/061103.pdf. 

 4 This article gives only a brief overview of the broad phenom-
enon of oil-backed loans in Congo Brazzaville. For a more 

in-depth account see: François-Xavier Verschave, NOIR SILENCE :
QUI ARRÊTERA LA FRANÇAFRIQUE? (Les Arènes 2000); Loîk Le Floch-
Prigent, AFFAIRE ELF, AFFAIRE D’ETAT : ENTRETIENS AVEC ERIC DECOUTY (Le 
Cherche Midi 2001); François-Xavier Verschave, L’ENVERS DE LA

DETTE (Agones 2001); Global Witness, Time for Transparency: 
Coming Clean on Oil, Mining and Gas Revenues, March 2004; 
Xavier Harel, AFRIQUE, PILLAGE À HUIS CLOS: COMMENT UNE POIGNÉE

D’INITIÉS SIPHONNE LE PÉTROLE AFRICAIN (Fayard 2006); Yitzhak Koula, 
PÉTROLE ET VIOLENCES AU CONGO-BRAZZAVILLE: LES SUITES DE L’AFFAIRE

ELF (L’Harmattan 2006).
 5 IMF, Report on the Republic of the Congo, at 33 (unpublished 

report) 2001. 
 6 Congo Brazzaville is a candidate for the Heavily Indebted Poor 

Countries (HIPC) initiative, a programme that enables eligible 
states to benefit from a substantial reduction of debt.
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7  For example, the Republic of the Congo agreed: “For reasons 
of sound debt management and taking into account its par-
ticularly onerous nature, the government will not contract any 
new oil collateralized debt.” Republic of theCongo: Letter of 
Intent, point 7, 3 May 2002. 

8 Kensington International Ltd. is an American fund specialised 
in buying very low-priced debts from Southern countries. As 
it speculates on Southern countries’ debt, this fund is also 
called a “vulture fund.”

9 “Complex pre-financing schemes were concluded, such as the 
$200 million Glencore/SNPC scheme with banks, whereby 
funds were provided to SNPC and repayment was made by 
the utilization of oil cargo.” (§101) Kensington International 
v. Republic of the Congo, High Court of Justice, London, 28 
November 2005.

10 Kensington International Ltd v. SNPC, Bruno Itoua, BNP 
Paribas S.A., U.S. District Court, Southern District of New York, 
March 2006.

11 Life expectancy at birth does not go beyond fifty-two, while 
the infant mortality rate is eighty-one percent. Source: IMF, 
2005.

12 IMF, Report on the Republic of the Congo, at 39 (unpublished 
report) 2001.

13 See Comité catholique contre la faim et pour le développe-
ment, Biens mal acquis… profitent trop souvent. La fortune 
des dictateurs et les complaisances occidentales, March 
2007, available at http://www.ccfd.asso.fr/ewb_pages/d/
doc_1641.php.

14 This complaint questions how an important number of assets 
were acquired in France by Messrs. Denis Sassou Nguesso, 
Omar Bongo Ondimba and Téodoro Obiang, and members of 
their entourage. The case is still pending.

15 IMF, Republic of the Congo: Enhanced Heavily Indebted Poor 
Countries (HIPC), April 2006.

16 Id.
17 See Jean Merckaert, Des cadavres dans le placard : Les 

préfinancements pétroliers français au Congo-Brazzaville, 30 
January 2007.

18 Bernard Audit, TRANSNATIONAL ARBITRATION AND STATE CONTRACTS

(1988).
19 For example, the cause of a loan agreement is illegitimate 

when it is contracted to enable a wife to flee with her lover. 
See Cass. req., 17 April 1923 : DP 1923, jurispr. at 172.

20 CA Paris, 10 Sept. 1993 : Rev. crit. DIP 1994, at 349, note 
V. Heuzé ; Rev. arb. 1994, at 359, note D. Bureau ; RTD com. 
1994, at 703, obs. Dubarry and Loquin.  

21 The claimant, however, must bring the evidence of the unlaw-
ful nature of the end-use of the funds, which, considering the 
murky environment in which oil-backed loan operations take 
place, may be difficult to establish.

22 This option is most probably not the best one, given that the 
creditor will seek nullity to get its own loan repaid. Neverthe-
less, one may consider that it is in the interest of Congo 
Brazzaville to satisfy its creditors as quickly as possible. 

23 Cassation. 1st civ., 27 June 1995: Defrénois 1995, 
art. 36210, note D. Mazeaud ; JCP E 1996, II, 772, note 
D. Legeais ; RTD com. 1996, at 100, note M. Cabrillac.

24 See Guy Raymond, commentary number 259, CONTRATS CONCUR-
RENCE CONSOMMATION N° 11, November 2008.

25 A loan’s excessiveness is considered on a case-by-case basis, 
taking into account the financial standing of the borrower and 
the amount of the loan.

26 Loss of opportunity consists in the current and certain disap-
pearance of a favourable contingency. See Cass. Civ. 1st 21 
November 2006: Bull. civ I , n° 498.

27 See Cass. Civ. 1st, 16 July 1998: Bull. civ I , n° 260.
28 Under Article 1382 of the Civil Code : “Any action whatsoever 

by a man causing someone else damage binds the one by 
whose fault he has managed to repair it.”

29 It is also possible that a Congolese creditor suffered a 
prejudice as a result of a breach committed by a bank. But 
such an action is not of interest in the context of the present 
discussion, as the damages awarded would be intended for 
this single creditor. Nevertheless, as indicated above, one 
may consider that it is in the interests of Congo Brazzaville to 
satisfy its creditors as quickly as possible. 

30 One may question how the Republic of the Congo managed to 
reach the decision point within the enhanced HIPC initiative on 
March 2006. The decision point is the point at which the IMF 
decides that a particular country is admissible for relief and 
the international community commits to bringing the country’s 
debt back to the agreed viability threshold. This happens when 
the country has made sufficient progress towards fulfilling 
certain criteria or has fulfilled them. When a country reaches 
the decision point, it can immediately receive provisional 
relief on the payable servicing of its debt. Nevertheless, to 
receive the full and irrevocable reduction of its debt under the 
HIPC Debt Initiative, the country must: (i) continue to provide 
evidence that it is properly executing programmes supported 
by the IMF (ii) satisfactorily execute the basic reforms agreed 
at the decision point, and (iii)  adopt and execute the PRSP for 
at least a year. When a country has fulfilled this criteria, it may 
reach its completion point. Creditors must now grant it the full 
debt relief promised at the decision point. Source: IMF; see 
also, Xavier Harel, AFRIQUE, PILLAGE À HUIS CLOS: COMMENT UNE POIGNÉE

D’INITIÉS SIPHONNE LE PÉTROLE AFRICAIN, at 80-81 (Fayard 2006) 
(commenting on the role played by France in the taking of this 
decision).


