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Environmental crime is constantly increasing.1 According to Interpol, environmental crime is the 
world’s third most lucrative criminal business after drugs and counterfeit goods.2 

Environmental harms, due to their collective and transnational nature, may be committed by 
organised criminal groups, but also multinationals unrelated to organised criminal networks. These 
companies often take advantage of the weaknesses of national legal systems in southern countries 
to harm the environment with total impunity, to the detriment of ecological balances and affected 
communities. The legal actions initiated by Sherpa3 and linked to environmental harms committed 
by multinationals abroad reveal that environmental criminal law lack effectiveness to sanction such 
harms. 

In this context, the reform of environmental criminal law currently debated at the European Union 
(EU) level appears crucial. In May 2021, the European Parliament called on the Commission and 
Council to give priority to the fight against environmental crime.4 Indeed, the Directive on the 
protection of the environment through criminal law adopted in 20085 (hereinafter “the initial 
Directive”) was considered ineffective in fighting environmental crime. In December 2021, the 
Commission published its revision proposal (hereinafter “the proposal”) aiming at improving the 
effectiveness of investigations and prosecutions and ensuring deterring sanctions.

As currently drafted, however, the proposal falls short of what is at stake. In its general approach 
adopted late 2022, the Council further reduced the text’s scope. For example, it suggested lowering 
the level of sanctions applicable to legal persons for environmental offences, in contradiction with 
the objectives being initially pursued by the Directive. Last March, the Parliament adopted its 
position which presented significant improvements notably on the definition of environmental 
offences and the level of sanctions applicable to companies. 

While negotiations between the Commission, the Council and the Parliament (“trilogues”) are 
underway, this note presents our analysis and recommendations on five key points: the definition of 
environmental offences, the liability of legal persons, the sanctions applicable to legal persons, the 
jurisdiction of European courts for crimes committed abroad and the legal action of associations and 
victims in environmental matters. Our recommendations are intended to encourage the adoption of 
an ambitious text that would meet both the challenges of protecting the environment and fighting 
against multinationals’ impunity.
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Summary of our recommendations

Create truly autonomous environmental offences 

The future Directive must cover not only violations of EU environmental law, but also more 
broadly all conducts causing or likely to cause harm to the environment. The effectiveness of the 
environmental protection through criminal law depends on the creation of truly autonomous 
offences  that would not be dependent upon compliance with administrative requirements. Criminal 
environmental law therefore needs to be enriched with new offences: the offence of endangering 
the environment could criminalise potential impacts on ecosystems and their functions, the offence 
of damaging the environment could criminalise proven harms to the environment and the crime of 
ecocide could be an appropriate response to the most serious offences. These new offences could also 
facilitate multinationals’ prosecution for environmental harms committed abroad.

1

2 Establish more flexible conditions for legal persons’ liability 

Environmental crime repression requires rethinking criminal liability as a collective responsibility, 
and not only as an individual one. A parent company should be held criminally liable more 
systematically, including for offences committed through its foreign subsidiaries. This implies 
reconsidering the requirement of identifying the body or representative who committed the 
offence on behalf of a parent company. In any case, the notions of representative and organ of the 
legal entity need to be broadened to take better account of the organizational and decision-making 
conditions in corporate groups.

3 Adapt the sanctions applicable to legal persons

The Commission’s proposition to specify and broaden the types of sanctions applicable to legal 
persons must be maintained and strengthened. However, certain measures included in the proposal, 
such as the implementation of due diligence mechanisms, should not be referred to as sanctions. 
Additionally, strengthening the repressive arsenal involves developing mechanisms for confiscating 
more broadly the proceeds, including indirect ones, derived from the commission of environmental 
offences by companies.

Summary

Summary of our recommendations

Amending the definition of environmental offences	

Recommendation n°1: Create truly autonomous environmental offences	

Strengthening liability of legal persons

Recommendation n°2: Establish more flexible conditions for legal persons’ liability

Strengthening sanctions for legal persons	

Recommendation n°3: Adapt the sanctions applicable to legal persons

Recommendation n°4: Increase the amount of fines for legal persons

Extending jurisdiction of Member States to offences committed outside of the EU

Recommendation n°5: Remove obstacles to prosecution of environmental offences 
committed abroad	

Facilitating legal actions for associations and victims of environmental 
offences	

Recommendation n°6: Broaden the possibilities for associations and victims to initiate 
public proceedings and seek reparation	
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The Commission’s evaluation of the Environmental Crime Directive highlighted gaps in its scope of 
application that have hampered the effectiveness of investigations, prosecutions and transnational 
cooperation.6 Thus, several areas of the environment are currently not covered by the European 
legislation.7

To address these shortcomings, the proposal creates new categories of environmental offences, 
among which:

•	 illegally marketing a product which causes or is likely to cause death or serious injury to any 
person or substantial damage to air, water or soil quality, or to animals or plants as a result of 
the product’s use on a larger scale;

•	 violating the European legislation on chemical products causing or likely to cause substantial 
damage to the environment or the health of persons;

•	 placing on the EU market products violating the European Union Timber Regulation (EUTR).

However, the proposal follows an approach similar to the initial directive in defining the material 
element of environmental offences. The scope of the new offences remains limited to “unlawful” 
acts.

A conduct is deemed “unlawful” when it infringes:
•	 “(a) Union legislation, which irrespective of its legal basis contributes to the pursuit of the 

objectives of Union policy of protecting the environment as set out in the Treaty on the 
Functioning of the European Union;

•	 (b) a law, an administrative regulation of a Member State or a decision taken by a competent 
authority of a Member State that gives effect to the Union legislation referred to in point 
(a).”8

A conduct is also deemed unlawful when the administrative authorisation is obtained fraudulently 
or by corruption.9 

According to the proposal’s explanatory memorandum, the Commission initially considered a less 
restrictive approach in defining the material element of the new offences “without the requirement 
of a breach of relevant EU sectoral legislation.” (Option 1c)

Therefore, in the proposal, environmental crimes remain limited to violations of EU 
environmental laws. 

Yet, the dependence of environmental criminal law on administrative regulations has long been the 
subject of strong criticism by specialists.

Firstly, this way of defining environmental offences makes the characterisation of the offence 
dependent on administrative requirements.10 Environmental criminal law then appears to be 
“accessory” to  administrative law.11 

Amending the definition of environmental offences

6 Broaden the possibilities for associations and victims to initiate public proceedings and seek 
reparation 

The effectiveness of environmental criminal law necessarily requires strengthening the role of 
associations in criminal proceedings. Such an evolution, called for by a group of international 
lawyers, stems from the Aarhus Convention and entails to enhance the right to participate in 
criminal proceedings for NGOs in cases of environmental offences. The right of victims to be a 
“civil party” and to obtain compensation for damage resulting from an environmental offence, such 
as harm to their health or livelihoods, must be guaranteed. The particularly restrictive conditions 
currently limiting the admissibility of NGOs’ action in several Member States, including France, 
must also be waived.

5 Remove obstacles to prosecution of environmental offences committed abroad

In order to ensure effective repression of environmental crime, remaining obstacles to the 
prosecution of multinationals acting as perpetrators or accomplices of environmental offences 
committed abroad must be overcome. European courts should have jurisdiction to prosecute and 
try companies conducting all or part of their economic activity in the EU territory. The future 
Directive should remove the existing limitations to extraterritorial jurisdiction of European courts, 
such as the requirement of a prior complaint by the victim, the principle of double criminality and 
the public prosecutor’s monopoly.

Increase the amount of fines for legal persons

In order to strengthen the criminal justice response to environmental offences, the level of sanctions 
applicable to companies needs to be increased and must be proportionate to the seriousness of the 
offence as well as to the financial proceeds derived from the commission of the offence.

4
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Recommendation n°1

Create truly autonomous environmental offences

The future Directive must cover not only violations of EU environmental law, but also more broadly all 
conducts causing or likely to cause harm to the environment. The effectiveness of the environmental 
protection through criminal law depends on the creation of truly autonomous offences that would not be 
dependent upon compliance with administrative requirements. Criminal environmental law therefore needs 
to be enriched with new offences: the offence of endangering the environment could criminalise potential 
impacts on ecosystems and their functions, the offence of damaging the environment could criminalise proven 
harms to the environment and the crime of ecocide could be an appropriate response to the most serious 
offences. These new offences could also facilitate multinationals’ prosecution for environmental harms 
committed abroad.

Environmental harms are mostly collective, whether they are perpetrated by organised criminal 
groups or multinationals unrelated to organised criminal networks but whose activities often harm 
the environment. Yet there is currently a “culture of impunity”20 to which the legal system does 
not provide a satisfactory response. Indeed, the number of companies convicted of environmental 
degradation remains particularly low, in France  and in other European countries.

In this context, the objective of the Commission’s proposal is to ensure legal persons’ liability 
for environmental offences “committed for their benefit”.22 In addition, legal persons should also 
be held liable for a lack of supervision and control that has made possible the commission of an 
offence.

In practice, the conditions laid down by the proposal seem particularly restrictive.

However, in view of the different legal traditions in EU Member States, the Directive does not 
require companies’ liability under criminal law.23

The Commission’s proposal lays down two conditions for holding a legal person liable (Article 6): 
•	 The offence must have been committed “for the benefit” of this legal person;
•	 By a person “who has a leading position within the legal person, acting either individually or 

as part of an organ of the legal person, based on:
a)	 a power of representation of the legal person;
b)	 an authority to take decisions on behalf of the legal person;
c)	 an authority to exercise control within the legal person.” 

Strengthening liability of legal persons

It creates a legal vacuum in the field of prevention and prosecution of environmental crimes.12 For 
example, pollution may create delayed damage to the environment or human health, even without 
formal notice from the administrative authorities or any damage at a given moment.13  This definition 
of environmental offences also raises the question of the administrative authorities’ means, 
which are often limited, to fulfil their missions of inspection and control. Furthermore, judges are 
often reluctant to rely on offences that would require evaluating compliance with administrative 
requirements.14 

Secondly, the lack of criminal offences that would be autonomous from administrative laws 
makes it particularly complex to prosecute environmental crimes committed by companies 
abroad. Indeed, EU environmental law application is often territorially limited to the territory of 
the EU. It then appears to be particularly difficult to apply environmental criminal law to crimes 
committed abroad, such as a water pollution associated with the industrial activities of a French 
company’s subsidiary. Even though French courts may, under certain conditions, have jurisdiction 
to apply French criminal law to corruption (or to other criminal acts) committed for the benefit 
of a multinational abroad, they do not for environmental offences. Thus, the complaints initiated 
by Sherpa against the companies Rougier and Perenco for environmental harms related to their 
activities in Cameroon and Ecuador respectively were not based on environmental offences under 
the French Environmental Code but on offences against property under the French Criminal Code.

In France, gaps in current environmental criminal law resulted in several reform proposals in 
the last few years. The report entitled Justice for the Environment already recommended consolidating 
environmental offences under a dedicated chapter in the Criminal Code and creating autonomous 
general offences.15 In December 2022, the Prosecutor-General’s Office of the Cour de cassation (French 
highest judicial court) called for the creation of an offence of “endangering the environment”, judging 
that “(...) environmental crimes creating situations of endangerment are real, and environmental 
criminal law must be expanded to include an autonomous offence not stemming from environmental 
administrative criminal law, making it possible to sanction per se all acts committed intentionally 
or through severe negligence, likely to directly or indirectly expose the environment in its various 
components to an immediate risk of substantial degradation”.

European lawmakers could draw inspiration from these recommendations to enshrine truly 
autonomous offences. In this respect, the text adopted by the Parliament last March includes 
significant progress. Members of the European Parliament (MEPs) have broadened the definition of 
“unlawful” acts.17 They also suggested creating a general offence that may cover conducts causing 
or likely to cause substantial damage to the quality of air, the quality of soil, the quality of water, 
or to animals or plants. Furthermore, an amendment voted by the Parliament aims to sanction “any 
conduct causing severe and either widespread or long-term or irreversible damage” as “an offence 
of particular gravity”. If the term “ecocide” is only mentioned in one of the text’s recitals, the 
abovementioned definition seems directly inspired by the one proposed by an international panel 
of experts for the recognition of this crime.18 This is a valuable addition, that could fill the legal 
void in prosecuting the most serious environmental offences, particularly those committed abroad. 
However, as it stands, the definition appears to be dependent on the “unlawfulness” criteria, which 
may compromise its effective implementation for the reasons abovementioned.
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Recommendation n°2

Establish more flexible conditions for legal persons’ liability

Environmental crime repression requires rethinking criminal liability as a collective responsibility, and not 
only as an individual one.29 A parent company should be held criminally liable more systematically, including 
for offences committed through its foreign subsidiaries. This implies reconsidering the requirement of 
identifying the body or representative who committed the offence on behalf of a parent company. In any case, 
the notions of representative and organ of the legal entity need to be broadened to take better account of the 
organizational and decision-making conditions in corporate groups.

The initial Directive was only stating that the sanctions for legal persons should be “effective, 
proportionate and dissuasive”.30

Evaluating the Directive, the Commission highlights that these vague provisions failed to harmonise 
the nature of the very heterogeneous penalties provided for in the legislation of Member States, 
and to raise their level.31 

In environmental matters, penalties remain very low compared to other branches of criminal law, 
such as damage to property or persons.32 Another gap in the existing law is the amount of fines 
imposed on legal entities, which often appear too low in comparison to the potential benefits that 
may be gained from environmental offences.33 

Consequently, the proposal details both the quantum and the type of sanctions applicable to both 
natural34 and legal persons.35

First of all, the proposal provides an obligation for Member States to create several types of 
sanctions for legal persons: besides fines, obligation to reinstate the environment within a given 
period, exclusion from access to public funding including tender procedures, disqualification from 
the practice of commercial activities, temporary or permanent closure of establishments or judicial 
winding-up.36

This is a significant step forward since the use of complementary penalties in addition to 
fines contributes to the deterring function of criminal sanctions and seems better suited 
to corporate crime. According to the French General Council for Environment and Sustainable 
Development (CGEDD), complementary penalties “(...) have a real deterrent effect insofar as they 
affect the litigious activity, whether private or professional, of the defendant, whether an individual 
or a company”.37

Strengthening sanctions for legal persons

Thus, legal persons could only be held liable through their organs or representatives, who are 
necessarily natural persons. In the proposal, legal persons’ liability thus remains intrinsically 
linked to that of natural persons, which can be questioned, especially considering that the 
operation of corporate groups is characterised by an apparent dilution of activities between a 
multitude of legal and natural persons, and numerous decision-making bodies. Furthermore, 
the necessity of identifying precisely the organ or representative who has committed an offence 
appears particularly complex in the case of international business groups.

Under French law, Article 121-2 of the French Criminal Code – which provides that to be imputed 
to a legal entity, an offence must have been committed, for their benefit and by one of its organs or 
representatives – has given rise to several practical difficulties. Jurisprudence has fluctuated on the 
identification of the organ or representative of the legal entity that committed the offence, particularly 
when it comes to holding a parent company liable for offences committed via its subsidiaries. Many 
authors highlighted the shortcomings of the existing legal framework, which appears ill-suited to 
increasingly complex corporate structures,24 and suggested possible reform avenues.25

Moreover, the proposal adopts a particularly narrow interpretation of the concept of “organ” 
or “representative” of a legal person. Indeed, it only refers to natural persons within the legal 
person, who occupy a leading position because of a power of representation or a specific role 
(individually or as a member of an organ of the legal person). This could set aside situations such as 
the commission of an environmental offence by employees of a subsidiary of the accused company, 
even though they may qualify as de facto representatives under French jurisprudence,26 because of 
the Group’s transversal organisation and their assigned missions.27 More generally, the organisation 
of corporate groups is no longer linked solely to legal entities, but is very often based on transversal 
organisations by type of activity or geographical area. Criminal law must adapt to consider these 
economic realities. For example, the involvement of a parent company’s internal committee made 
up of group managers may play a decisive role in the commission of an offence, even though the 
committee lacks legal personality.28 

As a result, the conditions set out in the proposal for legal persons’ liability appear to be more 
restrictive than the ones under French law. 

Secondly, the proposal also provides that a legal person may be held liable for a lack of supervision 
or control that has made possible the commission of an environmental offence for its benefit and 
by a person under its authority. This new provision could facilitate the attribution of the offence 
to the legal person, for example, convicting a parent company for acts of pollution caused by one if 
its subsidiaries. However, the text seems to require the natural person, who committed the offence 
(representative or member of an organ of the legal person) to be precisely identified. This is a 
substantial limit for the reasons outlined above. 

Thus, the liability of legal persons remains particularly restrictive, without significant progress from 
the initial directive. 
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Economic actors can indeed benefit from environmental offences by not carrying out the work 
required to comply with environmental regulation, by discharging substances into the environment 
without prior treatment, etc. For example, the legal action initiated by Sherpa against the oil 
company Perenco S.A. for acts of pollution in Democratic Republic of Congo relies on  several 
reports describing discharge of toxic substances into the environment without prior treatment 
or oil leaks due to the absence of protective tubes in rivers.45 The report by the Cour de cassation  
suggests to use value confiscation, which would allow for the seizure and confiscation of the 
equivalent of the offence’s benefit in the company’s assets, even if such assets were acquired prior 
to the offence with licit funds.46

The proposal could be improved to take the specific characteristics of environmental offences 
committed by economic actors into consideration. Instead of targeting only the “proceeds” and 
the “instrumentalities” used in the commission of offences, it could also more broadly cover the 
indirect proceeds of an offence and specify the possibility of confiscating by equivalent the amount 
of the economic advantage derived from the offence within the assets of the legal person.

In addition, the possibility to allow the confiscated assets to environmental agencies or to a 
compensation fund dedicated to the reparation of environmental damages might be considered.47  
Last March, the Parliament voted for allocating the funds to environmental restoration and 
compensation of the harms caused. This step forward must be strengthened during the upcoming 
trilogues between representatives of the Parliament, the Council and the Commission.

Furthermore, the obligation to reinstate the environment (through measures that aimed at 
eliminating pollution, restoring damaged ecosystems, etc.) is particularly appropriate notably 
according to the nature of environmental offences. However, this measure should not be confused 
with the possibility for associations or any other interested person to request reparation of 
environmental damages.  

Among this list of sanctions, the proposal also mentions an “obligation for companies to implement 
due diligence schemes for enhancing compliance with environmental standards”.38 This provision 
is quite surprising. Indeed, if there is an offence, it proves that such internal mechanisms are 
inefficient. Expressly, this measure should not be under the title of sanctions, since the duty of 
vigilance must intrinsically intervene beforehand, in order to prevent any risk of harm. At a time 
when the European directive on the duty of vigilance is being debated, this provision appears to 
head in the opposite direction to the duty of vigilance as a general obligation for companies to 
take all necessary, appropriate, and effective measures to prevent environmental and human rights 
abuses occurring in their value chain or in their subsidiaries.

Second of all, the Commission created the possibility for Member States to freeze or confiscate 
“the proceeds derived from, and instrumentalities used or intended to be used in the commission 
or contribution to the commission of the offences as referred to in this Directive”.39

This type of sanctions seems particularly efficient for environmental offences linked to economic 
activities. By taking away from the legal person the proceeds and benefits derived from the offence, 
the confiscation gains a moral and deterring aspect.40  It is also complementary to fines. According to 
a governmental working group of Experts on Technical Assistance, “in some cases, a fine alone will 
not serve as an effective deterrent if not combined with the confiscation of proceeds of crimes and 
property, equipment and other instrumentalities used, or destined for use, in criminal offences”.41 

According to the Justice for the Environment report abovementioned, confiscations and seizures are 
rarely used by French judges for environmental offences.42

To easily implement these sanctions, adapting the current mechanisms need to be adapted 
to the characteristics of environmental offences. For instance, a report by the Prosecutor’s 
General Office of the Cour de cassation suggests extending the scope of the “general confiscation 
of assets”, provided for in Article 131-21 (al. 6) of the French Criminal Code to organised-criminal 
offences.43 

Furthermore, according to some experts, “to reinforce the repression of environmental harm, 
it seems particularly useful to carry out seizures and confiscations in cases where the activity 
conducted is legal but does not comply with the environmental protection regulation applicable, 
which gives the company a clear economic advantage”.44
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Recommendation n°3

Adapt the sanctions applicable to legal persons

The Commission’s proposition to specify and broaden the types of sanctions applicable to legal persons 
must be maintained and strengthened. However, certain measures included in the proposal, such as the 
implementation of due diligence mechanisms, should not be referred to as sanctions. Additionally, 
strengthening the repressive arsenal involves developing mechanisms for confiscating more broadly the 
proceeds, including indirect ones, derived from the commission of environmental offences by companies.

As for the quantum of the fines, the sanctions for legal person in the proposal are too low to 
be effective and deterrent. 

The Commission suggests introducing maximum rates which cannot fall below a certain percentage, 
calculated depending on the offence type: 

•	 5% of the total worldwide turnover of the legal person in the business year preceding the 
fining decision for a first “group” of offences (Art. 7§4) 

•	 This rate is lowered to 3% for a second group of offences (Art. 7§5) but this distinction is not 
clearly justified by scale of seriousness48
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In many European countries, including France, the extraterritorial jurisdiction is subject to several 
restrictions. The effectiveness of the future directive depends on the European courts ability 
to exercise jurisdiction over environmental offences committed abroad. 

In this regard, the proposal provides for the obligation for each Member State to establish its 
jurisdiction over offences committed in whole or in part on its territory (Art. 12§1 (a)), when 
the damage occurred on its territory (Art. 12§1(c)), or when the offender is one of its nationals 
or habitual residents (Art. 12§1(d)). These are traditional grounds for criminal jurisdiction over 
offences committed abroad.52

Then, each Member State can, but it is a mere option, decide to extend its jurisdiction, notably when 
the offence is committed for the benefit of a legal person “established on its territory” (Art. 12§2 (a)).

The proposal therefore distinguishes between perpetrators who are natural persons, 
for whom States are obliged to extend their jurisdiction in accordance with the Active 
Personality Principle, and perpetrators who are legal persons, for whom States only have 
the option of extending it. This distinction seems unjustified. Several Member States,53 including 
France, already recognize, under certain conditions, their jurisdiction over offences committed 
abroad by legal persons. This shortcoming was rightly corrected when the text was examined by the 
European Parliament last March.54

Furthermore, the text only covers the hypothesis where the offence is committed for the benefit 
of a legal person established on the territory of a Member State. The MEPs could get inspiration 
from the French Criminal Code provisions regarding corruption that apply to any “person […] 
conducting all or part of its economic activity in France”.55 Indeed, the term “economic activity” 
might facilitate the prosecution of active multinationals within the EU, via subsidiaries or other 
establishments with no legal personality (such as commercial offices or branches).56

Finally, the proposal aims at removing certain limitations on the extraterritorial jurisdiction 
of European courts. Its article 12§3 provides that, in some cases, “(…) Member States shall take 
necessary measures to ensure that the exercise of their jurisdiction is not subject to the condition 
that a prosecution can be initiated only following a denunciation from the State of the 
place where the criminal offence was committed.”

These provisions are relevant and could be reinforced to facilitate the prosecution of environmental 
offences committed abroad. The French legal framework illustrates the restrictive nature of the 
conditions governing court jurisdiction. In many cases, prosecution of offences is limited by the 
“monopoly of the prosecution” condition, establishing that public prosecution can only be initiated 
by the public prosecutor.57

The Parliament’s opinion brings this maximum rate to 10% of the total worldwide turnover over 
the last three business years preceding the fining decision for offences covered by the Directive.

However, these rates remain insufficient considering the seriousness of the offences covered 
by the Directive, some of them sanctioning conducts that had caused or had been likely to cause 
substantial environmental damage as well as death or serious injury to persons.

The Commission also provides for the obligation to link the level of fines to the financial situation 
of the legal person and the proceeds derived from the offence. This is undoubtedly a step forward 
as, to be deterring, the cost of a criminal fine should be higher than the proceeds expected from the 
commission of the environmental offence. Indeed, several reports highlighted the inadequate use 
of fines against legal entities and their low level in comparison to the potential proceeds that can 
be derived from environmental offences.49

However, it would be preferable to go one step further and allow the maximum fine to be exceeded 
if it can be demonstrated that the environmental damage has generated, or could have generated, 
a proceed greater than this maximum fine.50 

Furthermore, unlike in taxation and corruption, regarding environmental damage, the notion of 
benefits derived from the offence may be open to interpretation since such benefits are rarely 
direct. Fines should not be limited to the costs related to compliance avoided by the company but 
should also include the amount of income derived from the business continuation that gave rise 
to the violations.
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Recommendation n°4

Increase the amount of fines for legal persons

In order to strengthen the criminal justice response to environmental offences, the level of sanctions applicable 
to companies needs to be increased and must be proportionate to the seriousness of the offence as well as to 
the financial proceeds derived from the commission of the offence.51

The question of the jurisdiction of Member States over conducts occurring outside of the EU is 
essential. Firstly, the effects of environmental offences are by nature transnational, such as the 
consequences of deforestation on worldwide biodiversity or the worsening of global warming. 
Secondly, multinational still escape accountability for offences committed abroad by their 
subsidiaries or within their value chain. 

Extending jurisdiction of Member States to offences committed outside of the EU
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This monopoly is a major obstacle to access to justice for victims: in the two legal actions 
brought against Rougier in Cameroon58 and Perenco in Ecuador59  regarding environmental 
harms, the court only noted the lack of action by the public prosecutor’s office terminating 
the proceedings and allowing these French companies to continue operating with utter 
impunity. 

There are currently other restrictions to the prosecution and trial of offences committed abroad. 
For example, a prior complaint by the victim or an official denunciation by the proper authority 
of the country where the act was committed may also be needed.60 Moreover, according to the 
principle of double criminality, in some cases offences can only be prosecuted when they are 
punishable under both French law and the law of the country where they were committed.61 Under 
French law, complicity in an offence committed abroad usually requires the establishment of the 
offence by a foreign court’s final decision.62 If some legislative developments under French law 
have progressively removed  such constraints for  certain categories of offences,  they are still in 
force regarding  environmental offences. 

September 2023 Revision of the EU directive on the protection of the environment through criminal law - Analysis and recommendationsSherpa September 2023 Revision of the EU directive on the protection of the environment through criminal law - Analysis and recommendationsSherpa

These provisions, non-existent in the initial Directive, are welcome as they aim at recognising 
specific rights for victims and associations in criminal proceedings. However, it is necessary to go 
a step further to remove the current obstacles to legal actions for associations.

Exercised by associations to defend their statutory objective, civil actions are at the forefront 
of the fight against human rights violations and environmental harms resulting from economic 
activities.

In France67, as in other European Member States, the principle of prosecutorial discretion prevails, 
which means that public prosecution is initiated and exercised by the public prosecutor, who 
decides whether or not to prosecute a perpetrator. Under French law, a public prosecution may 
also be initiated by injured parties when they bring civil action, by lodging a “civil party” complaint 
directly with an investigating judge, a magistrate whose independence from the executive is fully 
guaranteed. Civil action thus mitigates the arbitrary nature of the principle of prosecutorial 
discretion and provides necessary support to victims.

In environmental matters precisely, associations are crucial in criminal proceedings to ensure that 
environmental harms do not remain unpunished when there is no “victim” to seek redress for the 
damage caused by the offence.68

However, there are increasing restrictions on associations’ legal actions in criminal matters. 
Their admissibility to initiate public prosecution for environmental offences is currently 
limited even though their action could overcome the public prosecutor’s inertia. Under French 
law, the associations’ participation to environmental cases is, to a large extent, conditioned upon 
an express legislative provision69 and prior executive “approval”. Regularly declared associations 
whose statutory object includes the protection of the environment or the fight against pollution 
but who did not obtain the executive “approval” have very limited possibilities to take legal action. 
In addition to a five-year minimum existence criteria, they are only entitled to take legal action with 
respect to two specific types of offences: in the case of water pollution or breach of the legislation 
on classified installations.70 This limitation to NGOs’ action significantly reduces the number of 
NGOs able to act as a civil party in environmental criminal proceedings. The last report of the 
Prosecutor’s General Office of the Cour de cassation on environmental litigation precisely states 
that “the role of civil parties in trials, and the effectiveness of civil party submissions in support of 
public prosecutions, also raise questions”.71

However, the Council of the EU, in its evaluation report, recognized that “the procedural legitimacy 
of NGOs differs between the legal systems of the Member States; (…) In other Member States the 
national legislation does not allow NGOs to bring civil actions in criminal proceedings, that right 
being limited to the victims of the crime”.72

Recommendation n°5

Remove obstacles to prosecution of environmental offences committed abroad

In order to ensure effective repression of environmental crime, remaining obstacles to the prosecution of 
multinationals acting as perpetrators or accomplices of environmental offences committed abroad must be 
overcome. European courts should have jurisdiction to prosecute and try companies conducting all or part 
of their economic activity in the EU territory. The future Directive should remove the existing limitations to 
extraterritorial jurisdiction of European courts, such as the requirement of a prior complaint by the victim, the 
principle of double criminality and the public prosecutor’s monopoly.

The proposal contains a new article entitled “Rights for the public concerned to participate in 
proceedings” stating that “Member States shall ensure that, in accordance with their national legal 
system, members of the public concerned have appropriate rights to participate in proceedings 
concerning offences referred to in Articles 3 and 4, for instance as a civil party”.64

The term of “public concerned” is defined as “the persons affected or likely to be affected by the 
offences referred to in Articles 3 or 4. For the purposes of this definition, persons having a sufficient 
interest or maintaining the impairment of a right as well as non-governmental organisations 
promoting the protection of the environment and meeting any proportionate requirements 
under national law shall be deemed to have an interest”.65

This definition seems to be directly inspired from the Aarhus Convention on Access to Information, 
Public Participation in Decision-making and Access to Justice in Environmental Matters.66 

Facilitating legal actions for associations and victims of environmental offences
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Therefore, the proposal should be strengthened on this specific question, allowing for the 
recognition of the right of NGOs to “participate” in criminal proceedings but also more 
importantly to initiate public proceedings, especially when the public prosecutor does not, 
and to exercise the rights of a civil party. The definition of “public concerned” should also allow 
for a broader recognition of the admissibility of associations whose statutory purpose concerns 
environmental protection and remove certain restrictions in national law that do not appear 
«proportionate», such as prior approval by public authorities.
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Recommendation n°6

Broaden the possibilities for associations and victims to initiate public proceedings and seek reparation

The effectiveness of environmental criminal law necessarily requires strengthening the role of associations 
in criminal proceedings. Such an evolution, called for by a group of international lawyers , stems from the 
Aarhus Convention74 and entails to enhance the right to participate in criminal proceedings for NGOs in cases 
of environmental offences. The right of victims to be a “civil party” and to obtain compensation for damage 
resulting from an environmental offence, such as harm to their health or livelihoods, must be guaranteed. 
The particularly restrictive conditions currently limiting the admissibility of NGOs’ action in several Member 
States, including France, must also be waived.
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